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CASES

. ARGUED AND DETERMINED
18 THE

Court for the Trial of Empeachments

L4
AND

THE CORRECTION OF ERRORS

oF TUF
Y STATE OF NEW-YORK,

IN FPEBRUARY, 3ARCH AND APRIL, 1823

e R T ——,

JamEes GoopErt, plaintiff 1n error,
p agdinst
James J ACKSON, ex dem. Prren Ssith, defendunt in error.
g 2% B¢ IN ERROR to the Supreme Court.  Vide, §. C. unte, p. 185—
an Q:&.&u. Ns‘m 194,

.&.&:« and his
W..M:.w umm:.ww Storrs, for the plaintiff in error, contended,
s 1o him avd Sy oharase, the Indian, the grantor of the plaintifi’s lessor, not

1s Tndian beirs, f; ... ’
whatever their being a citizen of (he state, could not take lands by descent, as
S con wien heir to his father, John S., the Tndiun patentee of the lot in ques-
may be, wheth 10N 5 and, of course, could not convey a title to the lessor of the
or aliens o citi- E&:mmm.. If the Indians in this state are citizens, according 1o the
Such a pat- doctrine laid down by the Supreme Court, then they are citizens
[*691] also of the Q:.&n& *States ; and it would follow, that all Indians
om s m“_,..wm within the United States were citizens. It is not enough for the
sthor- COUNsel for the defendant :_Q«o..Swroﬁ—rﬁ?\\maa.uma :i

1. That illiam

by duc author-

e as aliens, in cvery sense of the term ; but they must show, that they
|18 & O - - -

r.m.., iivegiuot Dave a legal Capacity to inherit, or take land by descent. If John

b wiwarwn_ S. was not a citizen in 1783, it must be shown at what time, in
s 47 Irs.

The Jndians within this f*ale are nol cilizens ; but are distinet tribes or Rations, living under the Pprotection of
the rovernment, (a)

No white person ean lawfully porchase any right or tide to Jand from any Indiun »r Indians, without the au-
thority and consent of the Jegislatare.

A deed, therefore, executed in 1797, by the son and heir of J. 8., an
the usual form, without any such consent, is illegal aud void. (5)

(2) 1 Rev. Star. 19, 720,

(4} North Hempsead v, Hempsteod, 8 Wendoirs . 309,
Lervev, 5 Cor. Rep. 397, Clurk v, Phelps, 4 Cor. M\w\ﬁ 190.
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Indian patentee of Land, to a citizen, in
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Lrevw, Glover, 8 Conr, Rrp. 189, Jarksom v,
Jacéson v. Adams, T Wendells Rep. 367,

AR R T e

"ASES IN THE COURT OF ERRORS.

694

¥ K Y. w b . 85 = cn. 1 CRROR.
r t rnanncr. An:AH )] :uﬁ a \ﬁu — v 3 Mwﬁg:uﬁ a ciuzen
wiha ~ W C 118 SOn N‘ V N ERAC

] 3 Foneve n treated. nor considered. by iy paNy,
These Indian tribes have never been treated.

the government of the Lnited \.w.:u?.m as ‘n:_u“c:.a” .— “_.cﬁ..:”.h..uw_.ﬁ
is, not whether they reside within our ternitory or jurisdicti n; bu
e M they form a part of the body politic, or people of the state.
‘c.“rﬁ o _.o‘ :ople” and “citizens,” in thair political sense, are
The :o_,:ua MX\A% u::.«a Rep. 525.) Indiuns arc not, ::._,m.m.:o.
Mw»”“;.,—‘.«a_—___“__ﬂ“..a om:»:ﬁ in our n::.,.:::mo: or mus‘v.. -H_ he hq_sw:mn
Y ~ hase made various treaties withgthe Indians _A../:r:m......w._ n
w.ﬁ« ...“iw.. the: articles of which are ‘ncrw:.«.. repugnant to :..M.w.__..ﬂw .u..w
it beine - citize s. (Laws of U. S Vol _.._r 307, 309, 323,
a_\l._,.@.a:_.m*. m_»:NMw_v So, the explanatory article of the dth of
M .».W.%rw.:..c«ﬁ.:& .:_.mn._a of the treaty of :.:__ of ‘/S.Q:.?P
. ‘amww..,\ﬁ. __..«.ﬂauua.o: Great Britain and the H.:m:i. States, ncnﬁ.,m:“.NMu.
: .._ comsiders the Indians as independent, and distinet from citizens.
We o not enfor izhts against the Judians by process of law,
We do nnt enforce our rig o
?:, _,_N;_:‘:__H the statutes of the state, Indians are ..nmnv:uo._ in .h,_m
same character. (2 N R 153, ,ﬁ,mu... 36. _n_.. .Y,...V.thn.ﬂ. a._.
.n::?:.....u. with them relative to :_:..“nmH”__EJLM:VMMMM—_Wnw: n_H:.. or
1 3 wrolmbited. S an s
.n:_.:_.m_v._m. n.“m_u_an,“.w“wmoww..:_.m_,\”wm_“vn Indian ; nor can any Indian sue
. ””w”.u_“_. courts, unless rw. an attorney ﬁ.._.xw::n—awv_.:\\a““\..« Ew_m_w:o_._ Wan
scribed by the-act. (14 .Na.\ﬁ:? Rep. .w.wb.‘ r.ﬂ..._ ..:5 mz.m:.m\.nav:?
Now. if these Indians are ~.~:n~.=‘..“...u= :._o.ro statuy .r: being :‘:.:.w_
pant to the constitution of the _m ::ah.\n.wa\_m.a__ﬁ.nﬂmms Mqlm o ._.u_c,
1 col - the several treatics =5. 1955 an =1
”._uuw“ mv_“w_waw_h_.z_ouwmm“\mmr”%“onnoﬁa‘ of .LM:A.J AWQ:N'. \m f ~M \_.n”“nww
-~ = ith the Oneida N:E.a.:& they are dee are o b
ur_o. C__mo._w_wzwmm.m..:_\ _,3113:_.% o_.. __WG“_. “m:;v.. : _w_w_u‘. _~__.~.M.n.. _. WW h_q_..”__-
sutution of the *state, no purchases on-
cle ...n. mrnnﬂ.oc:mmw‘n mm.z_\”_:ﬁu_m_c_”:_r since the Tith of Ortolr. 1375,
:,un.._m. :._. Dm.q n.o be made, with Jadians, within this state. shall be
MMQHLMM_:“?%:N on themn, or valid, without _:w m.:ﬂz.,...:“:..ﬁ.ﬁ ﬂ.ﬁ
izlature. These Indians have received no ?:.._._ or grant
“Mm_:‘ lIands, either froms Great Britain, :Mm_:_::. :,A_.z_ m‘:_:._‘“::mﬂno.
hat ri they hold their lands 2 Clearly, by
_mw‘< gwu___.uhg“w”w Mwn_-—_..a_m_—wahwmw~ _:.:Vom. In the ease of .\E.“.we:. 33
: '] 355 it s 33 > as 7
o i g 0 o, g 35 3 e o
undoubted an notorious fact, tha ._w e .w..:_ e posscssd
their fands as an independent nation. By the 55th » ction of the
3 L e 1530 1753 (4) it is declared,
act, (sess. 36.ch. 2. 2N R L 15 h it i declared,
weirs of each of the b:\.a:w to whom lan s :
M_.-Mm_ﬂwmrw this state for 5:.:":.% services, &Le., w.rw._: “ﬁ_ __”.__.m ,__..“,
thereby made capable of 5__::%. and __cE_._E ..nnu :o o_ ,._ \\..Q:w
&wmona‘r in the same manner as m\.:ml. hetrs 10cre M?.Ew.‘ \.Bonn
state, at the death of his, her, or their p:ncl\a..?. Thix hv .Mw o8
explicit legisletive declaration, that these Ine inns are Jo MM,__ xw -
The declaratory act of the last session ?m.f_u. m?_. .n_ 1. wc.n.«w:n-
a legal truism, for it never could be doubted, that the juris

(4) 1 Rer. Stat. 719 (8) 1 Rer. Stat, 719,720,
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state. .

In Caleds's case, (3 Co. 1. 33. 13.) Lord Coke, in stating the
weilents, or requisites, to make a natural born subycet, savs, that
the parents wust be under the actual obedicnce of the king, A
child born of an cncmy in England, is not a subject of the king;
for he cannot be a subject, “unless, at the time of his birth, he

:.z,/,.::r.:__c :%12:5..5&o?.mm..zsn af the King.™  Now, these
Indiuns were never under ofedience to the government of the state.
They could not be taxed, nor could military serviees be required
of them.  Have they over consented to assume the obligations of
our laws?  The bonds of civil and social rlution formad amoug
them, by their condition and <ustoms, would be destroyed by our -
kws,  aredd (Beok 1. ch. 1os g, 5.) says, that a weak state,
which has bound itsclf by uncgual allianee to a more powerful une,
under whose protection ‘it has placed itself for safety. does not,
therefore, cease to be a sovereign state, acknowledging no law but
*that of nations. These Indian tibes or nations hasve formed such
wnequal alliances with our gavernment.  "Their conditien Ix scme-
what analogous to that of the allics or Jricuds of ancient Rume.
Our commissioners, in negotiating the treawy of Ghent, in which
the casc of the Indians within the United States was much discusred,
said nothing from which it can be inferred, that these fidians
\ere not considered by us as independent. They merely con-
tended, that Great Britain was estopped from treating them as
independent nations, witiin our territory. But the act of the 18th
of March, 1783, (sess. 11, ch. 85, 2 Greend. . Lairs, 191) is
corclusive on this subject. Though the preantiec speaks enly of
Indians, vet the first cnacting clause prohibits any contract for the
purchase of lands with any Indian or Tudians, without the censent
of the legislature. The cnacting clause of a statute may be bisader
than the preamble. (F¥. Jones's Rep. 164, 8 Mod 140, 1 P,
Wms. 520. 3 Ak, 204.) The act extends as well to individual
Indians as to tribes of Indians, in their natural capacity, as Leing
within the mischief which the statute mtended to remedy.  This
statute was re¢nacted without the preamble, in 1801, (I Rent §
Radcl. ed. Laies, p. 464. scss. 21. ch. 97.) and the meaning «f the
revised act is precisely the same as that of the original statute. ¢!
Mass. Rep. 470.. Plowd. 86.) The word « Indian” cunuot e
rejected as unmeaning. If individual Indians could convey their
lands, the statute would be a dead Ietter. (Bac. Abrit. stat. 1. 2.
Fin. Abr. tit. stat. E. 6. pl. 100, 101. Cowrp. 543.)

The case of Jackson, ex dem. Gilbert, v. I¥ocd (7 Jehis. Rep.
290.) was decided on the statute of the 18t of March, 1358, not
on the revised act of 1801, as was crroncously supposed, in the case
of Jackson v. Sharp, (14 Johns. Rep. 472, 475.

D.-Cady, and Talcot, (A. G.) contra, contended, 1. That the
patent to J. §. purported to convey, and would have conveyed to
him, had he been living, an estate, transmissible by descent as well
as by purchasc ; and as, by the statute, the patent relates back to
the time of his death, and the *estate is to be deemed vested at
488
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that time, the fact of his dying can make no difference, and his Iv ErRROR

ton, Who conveyed to the lessor, being his rom_' at r:.ﬁ WiLs o:?:.mc
of taking by descent, though he was an Q:S..\.a NE:.::N and resid-
‘ng with his tribe.  Where the question of citizenship is doubtful,
1 ouglt to be construed in favor of -the person claiming the rights
of a citizen. The principle of the common law, by which 1t I
attempted to defeat the title derived from the Tndiun grantor, is
barbarous.  (Fattel, B. 2. ch. &.s. 112)) It is for the plaintiff,
who denies the citizenship of the Indien grantor, to m__cs.. to what
sovereign he belongs.  These Indiens were the mere children of
nature, attached to 1o sovercign ; but according to the maxims of
the connnon law, they became citizens of ihe state at the time of
the formation and establishment of its gevernment.  If we look to
the records and acts of the colonial government, we shall find, that
the Inrliuzs were then considered as subjects of the King of ﬁ:,ml:wk.
(Mimwres of the Gorernor and Council in the Secretary’s office, a,b o'_.
3., Vol. 5, and Vol. 6., in 1670, 1676, 1633, 1631, 1636, 1675,
1705, 1511, 1721, 1722.) In 1727, in the volume of commissions,
Mr. Licvingston is described as agent, &c. for the Indians, our
subjeets, &e. Could the king, u:o_,s.nm_imw&osw. :.Bo:_o NE&EW«
were his subjects> Laws were passed in 1700, .m_:g 1711, for their
protection.  (Colden’s Hist. Five »/ﬂz:m&u. 15th Article Treaty
of Ltrccht) On the 16th of .N:QN 1776, :E. convention of the
state cstablished a rule, by which_ it was to Dhe ascertained who
were to be considered as citizens.  They resolved, “ that all per-
sons abiding within the state of New- we.l.a and deriving protection
from its laws, owe allegiance to the said laws, and are SoEr..Q.w
of the state;” and this resolution was confirmed by the constitu-
tion, afterwards formed and established.  There is no ‘exception.
Every man, including the Indians, within the limits of the state,
who were subjects of the king of England, became citizens, at the
- revolution, in 1776 ; and by the 35th article of the constitution,
which mukes all persons, born after, citizens. The Indi ans resisted
the"same sovereign, changed their allegiance at the same time, and
became citizens with us. ~ The only distinction in regard to them,
was between those who joined the i.o_.onm of the state, and those
who joined the royal army, in the revolutionary war.  The ‘henor
of the government demands, that those Indians who fought in the
ranks of our army, and assisted in secuning our indcpendence,
should be admitted to all the rights of citizenship. If the father
was a citizen, his son, also, born in this state, must be a citizen.
Co. Litt. 123. b. 129. a. 7 Co. 18. a. Finer's Abr. tit. clien. 9
lass. Rep. 377. 451.) The common law doctrine, that an u_:..:
cannot take by descent, applies only to persons who are p_:..zm. in
crery sense. [t is a doctrine of the common law, (1 Black. Com.
371.) that an alicn cannot purchase land ; but does this apply toa
grant or patent of land from the government, as a reward for
public services? It is owing allegiance to some other sovereign
that characterizes an alien. By obedience is meant, not actual
obedicnce, but that which is due from the citizen or subject. (1
Black. Com. 373. Calrin’s case, 7 Co.) Would the Roman
senate have listened to an argument, that a barbarian warrior,
Vor. XX, 62 489
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an act was passed, prohibiting Indians from holding civil offices.
(3 Heao § Munll Statutes, 230, R31.) This shows, that they
were not considered as aliens. The constitution of the United
States. i apportioning the representatives of the people, excludes
Indiuns not taxed. 1t taxed, they would be citizens, or a portion
of the sovercign people.  If Iudians arc aliens, whence is derived
the legislative authority to annul contracts with them By the act
of Aprid 10 1801, (sess. 21 ch. 93,1 AL and R. L. 46-1.) the
Brothertaen Indians were authorized to hold town weetings, and
eleet town officers. The doctrine of estoppel applies to acts of
goveament. (10 Mass. Rep.155.) Is not our government estopped,
by their ewn acts, lrom denving the rights ol citizenship to Indians
when climed by them ?

2. Hititan, the sen of the Tndian patentee, was, alsc, competent
to convey to the-lessor of the plaintiff; and, as no constitutional
or legi~lative provision cuisted, at the exécution of his deed, to
restrain individual Indians from selling and conveying their private
properiy. or directing any particular mode of conveyance, different
fronr that used in ¥ordinary cases, the deed was valid and aperative.
But it is xaid, that an Indian has no right to alicne his land, by the
Jith arucle of the constitution. The preamble to the act of the
15th of Murch, 1783, states, most explicitly, its object, which was
to prevent violations of the 37th article of ‘the constitution, which
applies only to native titles, held by Indian tribes, as comnuunitics
or nations.  Its object was, to guard against the animosities of the
trives, not of individual Indiens. At that time, there was not, in
fact, any individual Indian title. The legislature, in passing the
act of 1752, did not mean to go beyond the article of the consti-
tution. The great object of the framers of the constitution, and
ot the legislature, was, to prevent the purchase of the native In-
dian rizht to lands in the state. The counsel for the Flaintiff have
not cited a single instance of an individual Indian title, prior to
1732, Tlat act was-passed to enforce the provisions of the con-

stitution, not to make a new rule. Titles of acts, as well as pre--

ambles. are 1o be taken into consideration, in construing statutes.
(Plored. 205. 231. 369. Co. Litt. 79. a. 5 Johns. Rep. 333, 334,
12 Johns Rep. 175,156.)  Individual Indians had, in carly times,
as chicfs, or ieads of tribes, aliened the lands of the tribes, and
the act of 1758 was intended to reach cases of that sort. The act
of congress, regulating trade and intercourse with Indian tribes,
passed March 30, 1802, (Cong. 7. sess. 1. ch. 273.s. 12.  Lauws
of U. 8. Vol. 3. p. 463.) which has the words  Indian, or nation,
or tribc of Indians,’ confirms this construction. The Supreme
Court. in the cases of Jackson v. Sharp, (14 Johns. Rep. 472.)
and in Jackson v. Brown, (15 Johns. Rcp. 265.) decided, aftcr
full discussion and examination of the qucstion, that an individual
Indian, seiscd of lands, might alicne them. The surveyor-general
has since heen governed by those decisions ; and has ot thought
it requisite to give his approbation of such deeds. The act of
1790, prohibiting contracts with Indians, or suits against them,
admits the validity of antecedent contracte with theoms amd ol

‘
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tnev micht sue and be sued, like other citizens. The act does not /¥ ERROK

pro=ced on the ground of any civil incapacity to contract; but, in
order to preserve peace, it takes from the fndian the power of
contracting, while he *resides with his tribe. A conveyance from
a_fem: covert, duly acknowledged, is sufficient to pass ler estate ;
but no action can be maintained against her, upon the covenants
contained in the deed. (15 Jokns. Rep. 437. 17 Johns. Rep.
162)  The sitnation of an Indian owner of land, under the act
of 1790, is similar. The deed, or covenant, is in full force, but the
remedy is suspen:led ; and whenever the Iudian abandons his tribe,
he may be sucd.  But if legislative consent were necessary to the
validity of the eonvevance. we tontend that such consent lias been
given.” By *the act concerning tenures,” passed Fehruary 20,
1757, (ses<s. 10. ch. 36. s. 1.) it is enacted, < That it shall forever
herealter be lawflul for every frecholder to give, sell, or aliene the
lands or tenements whereof he or she is, or at any time shall be,
seised in fee simple,” &e.  The act is generat and unqualified ; it
contains no exception as to Jadians. The tenure of all lands
granted by the state, is purcly allodial, not feudal. E-tates, thus
granted, cannot be abridged by any subscquent acts of the legisla-
ture : surcly not by construction.  The patent, in this case, was
issued to the grantee, for his services, as a soldier, in the ~._=m &.
this state, during the revolutionary war. The grant is to him, w:m
heirs and assigns. The act of April 6, 1790, (sess. 13. ch. 39.
2 Greenl. ed. Lais, 332.) < to carry into effect the concurrent reso-
atisns and acts of the legislature, for granting certain lands, prom-
ised to be given as bounty lands,” was a legislative grant to every
patentee, of the unrestrained power of alienation. Whenever it
was intended, that the Indian grantce should not aliene, the re-
striction was incorporated in the grant itself. (et of Sth of April,
1802, sess. 25. ch. 112.s. 10. Grant to Lewis Denny, and other
Oncida Indians.) The grantees themselves, but not their heirs,
arc prohibited from aliening the lands granted to them. The plain
infercnce from this statute is; that those Iudians have a right to
sell, if not expressly prohibited by statute. In 1788, the Gneida
and other tribes of Indians ceded all their lands to this state;
certain portions of which were, however, reserved to the Indians
with the restriction not to secll, though they might lease them.
(Larwes of U. S. Vol. 1. p. 315. 322.) Many patents were granted
to alicns for military *services, and their power to aliene their lands
was never quest'oned.

“an Vechten, in reply, said, that it was conceded by the Supreme
Court, and by the counse: for the defendant in error, that the
Indian tribes were not, formerly, or at all times, subjects or citizens.
It is incumbent on them, then, to show the fime when, and the act
by which, they surrendered their independence, and became citi-
zens. Conquest, or voluntary submission, are the only modes by
which a sovereign nation can surrender its independence, and
become incorporated with another nation or sovereignty. LA
B. 1. ch. 16.5. 192,193, 194.) The chicf justice says the con-

Aitinn af theca trihoac ¢4 hae hoanm commdriom T e aim e s e 28 21
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1 order o be o the country, it is necessary that a person be born
ofa father wha is a citizen $ for. if he is born there of a stranger,
it will be only the place of Lis birth, not of his country.” *In-
habitants, as distinguished from citizens. are strangers who are
permitted to settle and stay in the country.”  “'They enjoy only
the advantages which the Taws or custom gives them.” «The
Perpatnal fnbabitants are those who have received the right of
perpetuid residerce.  These are a“kind of citizens of an inferior
order. w.d are united, and sul eet to the socicty, without partici-
pating in all its advantages. The children follow the condition
of their fathers.™  (B. 1. °ch. 19, s. 212, 213.) The persons here
described are not citizens ; their situation is as much sui & neris,
as that of the Indian tribes in this state. The Indian le-sor, in
this case, was born in the bosom of his tribe, and within thie
domain reserved to them, or ceded to them as a nation, by our
government. Though known io reside within our Jurisdiction, they
have always been treated by the United States as nations. The
authority we exercise over them; as to punishing for crimes, &ec.,
i1s no more than what is cxereised over other aliens residing among
us, *and who are subject to our laws. The late act of the legisla-
ture, (sess. 45. ch. 204.) relative to the Indian called Tommy Jemmy,
asserting the jurisdiction of the state, was unnecessary, if he was
acitizen. The criminal jurisdiction of the state, over all persons
residing within its territory, was undoubted ; and such a jurisdic-
tion is perfectly consistent with those urcqual alliances formed by
these tribes who have placed themselves under our protection.”
(Grotius, B. 1. ch. 3.s. 21, 22, 23. Vattel, B. 1. ¢h. 1) The
state has done many huma::c and benevolent acts towards these
Indians, to protect them from the consequences of their ignorance
and incapacity. Nothing is to be inferred from their being occa-
siondlly called subjects, in the records of the colonial government,
as the numerous public acts and treaties with them repel every
idca of their being subjects or citizens. The Oncida Indians did
not, as a tribe, join our army in the revolutionary war, but only a
portion of their warriors. A’patent, or grant of land from the state,
does not make the grantee a citizen, or confer the rights of citizen-
ship. Congress alone can make citizens. T'he act relative to lenures
does not touch the question of citizenship.

It is said, that the state is estopped by its own acts from denying
to these Indians the rights and privileges of citizenship. But es-
ioppels are mutual; and the Indians, by continuing o assert their
independence, as distinct tribes or nations, as they do on all occa-
sions, are estopped from claiming all the rights of citizens. There
is, then, estoppel against estoppel, and the matter remains at large
The heirs of Hessians, and other foreigners who served as soldiers
in the revolutionary army, cannot take lands by descent; the law
of escheat is in continual operation against them. The 37th arti
cle of the constitution, and the various acts of the legislature which
492
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Jiiees van jus GG ana seu land, and their title is good as against
all the world, except the state. (3 Co. Litt. 33. Plowd. 230. 1
Johns. Cuses, 399. 3 Johns. Cases, 109. 112, 113. 335.) In the
case of Juckson v. Sharp, (14 Jokns. *Rep. 472.) the questioi, ag
to the right of the heir of an Indian patentec to convey, did not
arise, as the chief justice, in Jackson v. Brown, (15 Joins. Rep.
201.) scemed to suppose.

Tue Cuancervon. Two questions have becen made and dis-
cussed in this case :—

(1.) Whether FFilliam, the only lawful issue of Jokn Sagoharase,
the Oncida Indian, was compctent to take, and hold as heir, the
lands in question, which had been granted to his father by the
patent of the 12th of July, 1792.

(2-) Whether Peter Snithacquired a lawful title to those lands
by the deed from William, the heir, in the year 1797.

1. The patent is stated to have issued in pursuance of the act
of the legislature of the 6th of Aprif, 1790, and it grants the lands,
in the usual form, to Lieutenant John Sagoharase, “ his heirs and
assigns, as a good and indcfeasible estate of inheritance, forever.”
It is stated, in the special verdict, that this Jokn Sagoharase was
an Oncida Indian, and a licutenant in acompany of Indians in the
army of the United States, in the line of this state, in the revolu-
tionary war.

I think it might have admitted of a question whether the patent
to Sagoharase was not issued unadvised ly by the commissioners of
the land office, and without authority of law. The act under
which it issued, directed the commissioners to issue letters patent
to persons entitled to lands by virtuc of the concurrent resolutions
of the scnate and assembly, of the 27th of March, 1783, and by
virtue of the 11th section of the act of the 11th of May, 1731. To
determine who were entitled, it was necessary to recur to those
resolutions, and to that eleventh section. The concurrent resolu-
tion of the 27th of March, 1783, declared, that « the legislature
would provide that the generals then serving in the line of the

‘army of the United States, and being citizens of this state, and tha

officers and privates of the two regiments of infantry commanded
by-Colonels Pen Schaick and Van Cortlandt, and the officers of
Colonel Lamb’s regiment of artillery, who were inhabitants of this
state, and the privates thereof, and all officers deranged by the act
of congress *of 16th of September, 1776, and all officers recom-
mended by congress as persons whose depreciation or pay ought
to be made good by this state, and who may hold military com-
missions in the line of the army at the close of the war,” should
receive a bounty of lands according toa ratio there prescribed, and
by which a lieutenant was to receive 1000 acres.

Lieutenant Sagokarase did not come within the terms of this
concurrent resolution. He was not an officer in Fan Sehaick’s

or Van Cortland?’s regiment of infantry, or Colonel Lamd’s regi-
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Y. That, T epprehend, cannot be pretended. 4
company of Indians certanly formed no part of cither of those
three regiments, and were never known or rcturned assuch.  Nop
was he a deranged officer under the resnlution of congress of the
16th of St premb, 7 1996, as is evident from the face of that resolu-
ton. And there is g« little ground 1o infer, that he was one of
the officers recommended by congress as persdhs whose deprecia.
ton or pay vught to be made good by this state. That provision
was also expressly confined to tiose officers who held mulitary
commissions in the line of the army, ot the close of the rar, where-
as. Sagoharese died before the 23th of March, 1783,

He was. therefore., not embraced by the terms of the concurrent
resolution of Mare, 13=3 - and the cleventh section of the act of
the 11th of May, 1751, was confined to the officers and soldjcrs of
Colonel Lutmts regiment of artillery.  The patent was issucd ae-
cording to the terms of it, under the authority of the act of the
Gth of Apriy, 1590, vet that act confined the bounty to those
officers and soldiers which have been specified, and Segoharase
did not come within the description, Upon what legal authority
was this patent issuced 3 By the acts of the 1th of May, HEES B
and of the Gth of April, 1790, the commissioners of the land offrce
were to decide who were entitled to lands ander the concurrent
resolution ; and by the Iatter act, they were (o examine the claims
of the officers and soldicrs who were returned as the quota of this
State, and those of them wheo received the depreciation of their pay
from this state, were to be entitled 1o the gratuity and bouny
lands.  This last Provision *loes not help the patent, for a com-
pany of Indians never could have been returned as part of the
quota of this state. :

I have not been able, then, to discover the legislative authority
for this patent. Byt the commissioners of the land office did do.
cide, that Sagokarase was entitled to a portion of the bounty lands
as a lieutenant, and we ought now to “cquiesce in the authority
of thut decision. .. They gave him q patent, not for 1,000, but for
1,200 acres; and’it iIs now too late, and certainly this is not the
occasion, to call in question the validity of the patent. The legis-
lature, by the act of tie Tth of March, 1809, made for the relief of
the heirs of the Oneida Indians, to whom lands had been granted,
assume tLose grants to be valid.  The decision of the commission.
ers of the land office must now be taken to have been correctly
made; and owing to the numerous and complex provisions in the
carly laws of this state on the subject of military grants, it is very
possible there may have been some further, or other authority for
these Indian Patents, which I have not discovered. .

The patent was granted in 1792, and the Patentee was dead
before the 27th of March, 1783. Byt the act of 1790, to which I
have alrcady referred, provided that the patents should issue in
the names of the persons who had actaally served in the line of
the army of the Jnited States, as designated in the concurrent
resolutions, and that the lands should be deemed to have vested in
the grantces and their heirs, on the 27 th of March, 1783.
Pprovision, however, was not sufficient for a case like the Present,
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for here the patentee was dead on the 27th of March, 17833 ; and Tv ERRIR.

had it not been for the subsequent act of the 5th of April, 1303,
I should have considered the patent as null and void, because the
act of 1790 could not, by any just constructior:, vc.oos..,.._%«.nom as
authorizing grants, when the patentee was not alive in March,
1553, the period to which the patent was to Lave relation. Buyt
the act of 1803 removed this objection to patents made to per-
sons who were dcad in 1783, by declaring that patents to officers
and soldiers serving in the line of this state, In the army of the
Lnited States, in the revolutionary war, and who died preeious to

the 27th of March, *1783, vested in those persons, at the time of

their deaths respectively. ] L
Wehave now arrived «.; this conclusion, and which,in the further
progressof this decision, [ shallassume to bea just EE truc one, ﬂr.wn
the patent to Sagoharase was duly issucd by authority of the legis-
lature, and vested in him, his heirs and assigns, a good and S.Ao-
feasible estate of inheritance in the premises in question, at the time
of his death, which was prior to March, 1783. The Important
question now occurs, What heirs of John .M.am‘emaxam were intended
by the grant? He was an Oncida Indian, and licutenant of a
company of Indians, and died in the war. The patent was, in
effect, a grant to his heirs, though taken in his name, for he had
been dead at least ten years when the patent issued. Could the
government of this state have meant any other than Indian heirs?
Tt was not to be supposed that he had, or could possibly have had
any other heirs ; and if the grant was not intended for his Judian
heirs, it was a void and an absurd grant. He was ampau and could
not take; and if his son William, his only lawful 1ssue, could not
take as heir, who coulq take ? Clearly, no person; and can we
believe, that a specific grant of Jand in fee, made by due authority
of government, to an individual Indian by name, was intended to
be illusory, and to mean nothing? The govermment acted with
knowledge and diserction on the oceasion ; _they knew the charac-
ter of the grantee, and they knew the services he had rendered
The honor and good faith of the state would scem to Tequire, that
the grant should have a real and effectual operation, and be
deemed to cnure to the benefit of IFilliam, the only lawful Issue
of the patentee, notwithstanding he belonged to the Oneida tribe
of Indians, as his father had before him.” Whether the Q:E.\\a
Indians are to be rezarded as aliens or citizens, as a tribe, with
some fragments of their ancient independence, or as com pletely sub-
Jugated, broken down, and merged in the great body of our people,
appears to me 4o be quite mSSmB_.mi.E reference to the ::m of _Em
heir.  The government must have intended that the Judian heir
should take, and the grant is not susceptible of any other reasonable
construction. It was no matter, then, in what *civil or _5_::.5_ rela-
tion the Indian heir stood in respect to the whites ; he still took
as heir, because the government was competent o vest him with
that capacity, and the intention to do it is implied In the grant
itself, which was issucd by autherity of law. This conclusion
appears to me 0o clear to be a mistaken onc; and I wou'1.here
observe, that a patent issued from the land office, in vE.mE.:nM %m”.
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CASES IN THE COURT OF ERRORS

A statute, ix equi ulent, in foree and efeet, to a legishive grant,
direetly to the individual, Nuw, it is understood o be g reneral
rule, that when ap alien is allowed specially by statute, o, take
and hold lands 1o him and 475 4, irs, (and such statutes have beep
Passed at almoxg CYery session since the revolution.) he has of
course a capacity to transmit by inheritance, to his alien oflspring,
and they have cqually 5 capacity to take.  When the legislature
speak without restriction or qualification of the heirs of an alien,
they must mean sucl, heirs as he was then competent to bave; and
it would he a reproach to the guod sense, or o the grood fhith of
the legislature., 1o fuppose they could have any other meaning.,
It was formerly Yery commean to provide in these special statutes,
u:o:.m:mm aliens by mume to hold lands in fee, that the alien pur-
chaser should pot sell o assign, except o g citizen : but there
NE¥er was an instance of g proviso that his heirs should not take
the inheritance after him except they were citizens, There is a
wide and a most-material difference between the right to sell 10 an
alien stranger, and the right to transmit by descent 1o the alien
heir.  The furmer js a free and voluntary act, resting on contract,
and can readily be dispensed with, without inconvenicnee ; bug the
latter right is a part of the Jaw of oy mature, and deeply rooted
1 the social affections.  Even those prohibitions against sclling to
alicns were unnecessary. and have latterly been omitted as uscless,
for without such a proviso the alien purchaser could pot convey
his land 1o another alien, so as 1o vest him with a sure and indefea-
sible estate; for our OWn native citizens have not that powcr,

The permission, then, by law, to an alien, to take and hold
lands to him and his heirs, or a grant from £overnment by author-
ity of law, to an alien and his heirs, docs nhecessarily imply, that he
may transmit by descent to Jijs children, or *other alien heirs, and
that his heirs may take the land ip question equally as if they were
natural horn citizens, No alien, in his right mind, would purchase
upon any other construction 5 many of them must have po expee-
tation of having any otlier than alicn heirs, 14 would be painfu]
for them to awajt the arrival of the period of naturalization, and
the uncertainty of acquiring a new race of natural born or natura].
ized descendants. They may be too advanced in life to expect it,
or they may he suddenly cut'off in the midst of their expectations,
And permit me to ask, Where would be the benevolence, or the
Mmagnanimity, or the justice, or the good faith of government, if it
should-so far deal with an alien as to permit him to purchase lands
to himself; and his heirs, or to make (asin the present case) a gratuy-
itous grant of Jands to him and his heirs, to-day, and then, op the
morrow, to snatch it from hjs orphan son, under the pretence that he
Was an alien? Such a privilege would be, in truth, no privilege.
It would be a heartless and 5 fraudulent grant, with the deadly
Power of escheat concealed 0 1ts enclosure,

But the act of the Tth of March, 1809, removed a] scruples on
this point, by declaring, that the heirs of cach of the Indians to
whom land had beep granted by this state, for military services i
the war between the

and were made capable of taking and holding any such lands by -
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deseent, in the same AT 25 0 such Dieirs wepe Citizens of tlis
siate at the death of ghejy ancestor. This provision, 4y ] cynslrue
ity was noth’ng e thay declaratory of v It was already the ryl,
on that subijcet. heeqnse It seems mpo:sille to maintain, upon
any sound prineiples of con=truction, that the heirs of the Judny,
patentee, being Ladius, swont not Lave tuken by descent withiont
tis act. Py treaty: between the {00 States an Gren
Britaia. in 1991, contained 2 similar declurat TY provision, that
British su'sjcets, and dinericin CHtizens, sk then hield Jands jp the
dominions of cither power, pizlit scil and devise them as if they
Were irtevaes s ane tht neither they, yor their ltirs or Assigns
should, s, fir ax respected those L. 1. rezarded as alicns, Tp;.
treaty was o]y 5 imblication of (e CX=bing law of each #H.E::J.u
as b as e beirs of pers s they, Dwliully sised were concerned ;
but it went further than the Liw wogid have gone withont the
article, for it allewed the owners of ;.. Laned no only to trapemic
by descent to their alicis heirs, but evey 1, sl or devise to aliens,

In the view which [ have thys tiken of the case, the questjon
discussc | in the Supreme Court, and ich has occupied o larg..
share of the atiention of the counsel in 1he argument before s
court, dees not apoear 10 b of any vonscquence in the decisiog
of the canee, The question,” savs the chicf justice, in the opin-
1021 which e delivered, - s stnply. whethier 2 legitimate child of
an Iudion, holdine property by arant fron the ~tate, to him individ-
ually, is to o recarded as his heir, <o fir o5 to take by M:_F_:.S:nom
anel this” j).. 2y, < involves the squiry, whether ap Oucide Iy

i e

dian is to be cousilered a citizon of theé state, or an alien,”
then enters into 3 train of argument, to <how, that ). Teddians
within this stat.. are, in contemplation of law, citizens. and not
aliens ; and upon that fact Lo concluwles, that it Suzraharuse
took th: Iat ip uestion by descent, us heir to D father o0,
Now, with great respect fur the opinion of the Supreme Court, |
beg leave t observe, that the question whether Willien was comy.
petent to take the: Jot g4 heir. dous not de-pend upon the character
of Iiliaa as oy alien or citizen, fir be fir ihich he zay, the grant
from the governmeng to Jokn, anl hisheirs, of necessity, and upon
the established principles and usages of Liw, included’ the Inddian
son, who was Jijs only lawful issye.

© But asthe equst below, and the counscel npan the argument here,
have thought j¢ mater:zl to discuss the question, whether Hilliam,
the Tndiyn heir, was be regarded as an alieq Or a citizen, on the
death of his father, T cught, very properly, 1o distrust tle correct-
ness of my own views upen that subjeet, an:d Pay some attentiop
to their learned investigations,

Tie Oucilas, ang the other tribes composing the six natjons of
Indiazs, were, originally, free and independent natjons., It is for
the counsel, wlp contend that they have now ceased to he a (s
tinct people, and beeome completely Incorporated wip), us. and
clothed with al] le rights, and *houpg to all the dutics of citizens,
to point out the precise time when that cvent took place.

I have
not been able to designate the period, or to discover the requisite

evidence of <ycly an entire aned taeat - ——
27 _
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¢ they represented in cur beaisliture, o . ey any con
COTL 8 Jurers op mrgistrates, iy he administratic n or justice
'

Are thev oy e ather hand, charesad with the duties g burthens
ol eltizens: o thev Py vesar serve i the militia, op e they

0 our enl and political priy deges 't
ar

roquired to take a slare noany of the detils of our Eeal institg.
Uons? Doy wleriore with the dsposiion, or deseont, I lonure

Gl taerr PrOpeny. as Letaeoen 4w s Lies: §o Prove their
Wilis, o nrant letters o sdinmitistiation Hhen thcie i
e Da oy Newsdfey Lo, g schoel Livs, oy Joor baes, any
v coneern erinfinge S apprentie:s, or cancentie jdioge, |-
mties, . p Babitual drget H apply 1o then Are ey sulicet 1o
CUr Fwsoor e Lins g Ui 20070 Nrags .o

NSt il 1y ton g
el puni:lithe oo LLCT T SRETT P of pebidic cne-

SoAre ey sulioeg 1o cur
Lows of M e g divorec and v ould We sustain u erlminagg
Jresesntion i binuay, i thiey 2hanld clanze their wives op Lars-
baneds, ot their owy Plewsure, qid accordine to their o N ocustens,
and eontret new natrimenial allanees: | apprehend. that every
one of (i ge QUOstions st Le answered in e neaative., and thr,
on all these points, they are regarded e depoendent glbices and aliop
communitics. It was. therefore, with some dezree of SUTL e,
tiat [ obeerved (he Supreme Cougy Lving down the dectrine in
this ense, that these Ludians of Whe siy g Hons were - = conipletely
the =ubjecis of gur laws gs any of cur ouyg citizens" gy my vicw
of the subjoet, they have never been resarded as CHIZENs or men;-
Lers of aur by pelitie, within the contanplition of the constity
ton. .::..< have always Deeq. anl are s considered by our
Lows asdependent tril Loverned by their ouy Uazes and ehick,
bt placed under anr [rrotection, apd *ubject 10 oy coerelon, s
far as the nublic salety required i, and no further.,

*Tie five HAtons once firny, d thic firreest and most frmidable
eonfedeniey of Lidivn republics ever known Nt/ mcrica;
and, by their prowess and enterprise, they hel! distant trilbes of
Indians under dominion and tribute. Pyt alter tlo scttlement of
the eolony, and their communieation with the whites, they 1. 1o
.r.,rwascasw and o deseeq] by eradus] Lut pereeptible degrees,
from their original clevation. i

r

e, wlhen 1l Vomake war nnan nes

Ever siuce the war of 1736, their
fall has been more precipitate, and with 5 more sensible diminution
of their population, power and territory, ax well as of their pride
and glory. " The wliites line been pressing upon them as they
kept reeeding from the approaches of civilization. We Lay .t
iength, intruded our influcnce into their douicstic concerns, We
lave purchased thie greater part of their lands, destroved their
hunting groands, subdued the wilderness  around them, over-
whelmed them with our Population, and gradually abridged their
native independence, Still, however, they are permitted 1o exist as
distinet nations, dnd we continue to treat wigl, their sachems in o
national capacity, and a« being the lawful fepresentatives of thei
tribes, Through the wlisle seties of our colonix] history, these
Indians were considered as dependent allies, who advapeed fo
493
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SArmsewes the prowd eising of free mations, Lut whe g voluutarily
aud ipon Bonopad e s pliced ihems Ives and their lnds
windes the proteetion of e British govermment,  [y- colonial
srtharitios u:formly nezotiated with them, and mnade and obscrved
treatioes with () s 1S Soverelsy communig crercising th::
e delheration and aetiog 1 Lt n coustleration of prote
s qualified *ubjectiog, in o national, buy nat moany indi-
vielaal CEPRCHY, to the [2riren crown,

No araument ean b odege, azinst the .n.,:..n._.n.m,..«:c, of these
il patione, from the: faep oo their having prt themselves and
i Bsels under Drivish Provection, Npely fact js of frequent
HELTenes mothe trnsienog. be-tivery independent nitions,

yee commg 'ty iy be howd t, anotler by a Very unequal
e, and il be o SHvercion state, Thonal 5 weak state, in
bty provide Lo e =ulety, shoull place iteeli und.r the pro-
tction of a4 mors pPoweriud e, Yot aceord s sy, Faw . (B. I.
i Lo 5 and G) 1 it resorves 1o itell the rigly :ﬁho,.n:::.u its
ought 4 he considered as ap ,:_;.\..E.(:%..:ﬁ state.
reare several Kinds of sulnission, savs this same jurist, (B.
Loehons, s, 19 L) The subumizsion may leave the mferior nation
apart of the s vereignty, Festradininer it only in certain respucts, or
Ity totally ab lis) it, or the Jeseer may Le ncorporated witi
i wrenter power, s e ty {orm one single staie, in which all the

oY Now, it is very apparent, from

stzeas will have equai privilege
anr whale listory, that the subimission of (he ¢IX nations has been
of the former kin L. and that, as an mferior nation, they were only
resrined of their SOVereiunty in certain respects. . Thoush born
within anp territorial Bmits, (he Indians are considered as Loy
ad e the domingag of their tribes. They are not our subjects;
born within the perview of the Iaw, beeause theyv are not born in
obedicitee to ns. They belongr, by birth, to their OWir tribes, and
these tribes are Placed under our Protection and dependent upnn
u<: but stil] we recosnize them as mational commynij, - In thiz
sliuation we stood in relation to cach other. at the coninenecement
of our revolution, The Auericay conzress held o treyges with the
six nations, in August, 1755 2 :

5.0 the pame il on behalf of the
United Colonies, and a convention of neutrality wac .. betwaen
them. < Thisis family quarrc] belween ws and L Encdund >
said the agents, in the name of the colonices ; “vou Indians e net
concerned in it: We desire You to remain at home, 5y, net join
cither side.” Again, in 1776, congress tendered protection and
friendship to the Indiuns, and resolved, that n, Iudians shovld be
erployed as soldiers in the armies of the Unireq States, hefore the
tribe, to which they c&o:homv should, in a national courncil, have
consented therennto, nor then, without the €xpress approbation of
congress.  What acts of government could mere clearly and
strongly desiznate these Indians as totally detached from, our bodies
wolitic. and as Separate and independent communitics >

In 1775, congress rezolve:l, thyt they would cha<tjsn the Sareqs,
who had joined the enemy. and would redyce them to terins of
peace: and when some Senceq chiefs appeared #¢ Lliladelphia,
they directed the board of war to inquire, whether they came in
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superionty of our condiiton. winch dilurd the true solulisn 10 mosg
of our reculations concerning thon.
We are now prepared again to put the question, where s the
evidence of the fact. or where is the ground for 7the asserficn,
that, at the deamth of Johin Sugoharese, as canly as March, 1753, the
Oucida tribie of [ndians had cea~ed to be a nation, and had become
an Gitegra? part of the peple of tas state. in whose name and by
whaose suthority the constitution wis ordained 7 No proposiiton
would scem to nie 1o be more utterly fallacious sand mere entiicely
destitute of any real foundation i historieal truth. It is repug-
nant toall the trestiessand 1o 2l the public decuments, to the
declared sense and practice of the enlonial government< and of
the government of the Cnited Ntates. avd of this state. The ques-
tion is nots what changes the =ix pations, or the On:idas in § ar-
ticalar. have undergone sinee 17231 but the gue-tion 15, were the
Indiuns belnging 1o the tribe of Oueides and residing with the
Oacidosin Vi3, when Joln Suzad ooz died. citizens of this state,
and capable of purehasing, holding and inkeriting frechold estates,
in the character of eitizens with all the appendant rights> - Inomy
opmion. if the grant to John, the father, did not, of itself] author-
ize Hilliam, the son, to inherit a= L, hie had no capacity to_take,
for he was an alien, placed under our protection, as one of the
metnhers of his tribe, but not owing us personal obedience and
allezionee as a subject. If the patent did not exclusively ~ender
him competent to inherit as heir, then he had nosuch ability watil
the act of 1209, which declared that the heirs of Oncida paten-
tees should be competent to take, < in the same manner as if such
heirs were citizens of this state at the death of thcir ancestors ;7
and this act was not passed until two vears subsequent to the
deed to Poter Smith.

But though it be immatenal, as to the point under dircussion,
what became of the Oncida nation since the death of John, the
patentee, vet, in the opinien of the Supreme Court. mmueh stress
appears to have been laid upon the act of the 12th of April, 1522,
pardoning Tommy Jemmy, and asserting exclusive criminul juri:-
diction in the courts of thi<, and the Luited Stafes, over all 2:imes
and offences committed within the state.  Admitting that this act
compleicly annihilated the national character, and the sovercign
attributes of the iz nations, what has this fact to do with the in-
quiry, how those nations stood, forty years ago, *when John Si-
aharase died, and when his son is asserted to have suceceded as

Though this act may have gone a step beyond any formcer

heir ?
proceeding, in respect to Jndian sovercignty, yet it culy restrained
the exercise of it in one particular mode, and claimed that juris-
diction over our own territory, which is perfectly consistent with
the admissian of the alienage, and distinet national charzeter of the
Indians. Tt is understood that witcheraftis the enly offence which
the Tndians have undertaken to punish judicially, a= a community
Tt was a sentence for that offence that Ied to the act for which Tom-
my Jemmy was tried. Al other offences are said to be left to the
arn of private and family revenge ; and their irregular and foul
exccutions were shocking to humanity, and were not to be toler-
502
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M_,_._.‘wmw_.__“:.__ w...»w._._w‘c. C_:_c,n the c“:‘n::_m_p:nm.m in :._.W:L.. :.a_ 5”““
placed in refation to those N:.;::rf as ::\.._._‘ guardians ane %. ”
teetors, we had a right to ava :E‘.J.cr..\.m of the .r..cco_..kmum‘,.ﬁv o .“_.T
character, and put a stop o m..zn__ :‘_‘cm:r:‘ :.:m _EA_.J ile m:..:r.__..r-
ments, evon as oar nation claims the right ol MEA:Tr:‘_m _?.:.\1,.~n.
jucts of other independent powers; ,.n.::m:: the consent, ane :..n._._.:”..”
the will of their own governments, if they are caught in carrying
on the African slave trade. ~ .

:_ do not, therefore, consider the act of 1522 as .m.m.nr.:_.m_.::..
question, whether the remainder of the six ::m:&_,u..r.: :Mu_“ii.w
exist as a separate people, or whether they have wn.nc...._w : ..ﬂ,u.:
matel with us. and incorporated into thie body 1&:,8“_?4 ::.ﬂr__.F.nw
and citizens.  In my opinion, that statute had no Hr:n__ .::w _..w..u :
and when the time shall arrive for us to br sk down t e qu.:.S.:
swall between us and them, and to aunihilate the T..r:n.;m....fw.».r.__.ﬁm
of the [edinns as nations and :”?cm.u [ trust ,_,.o w_:__m.vn»,_.w.__ﬁ:._. ;._.hm
explicitly, an:d endeavor to eifect 1t s.:: the full kuow : m.f m
assent of the Fadians themscives, E:._ :..:r the ::‘....»_ rr_:::m,
regard to their weaknesses and .ﬂ,_\m._:»_wno.mu ":Wm ,W: 1 m .ﬁ:r:”._:.wlm
approbation of the government of the T:?.& R :M?.w. :.‘l ,m”..c:
fied, that such a course would be required by prudence, a _. would
hecome neecs<ary, not only for conscience suke, but for the repu

ion of justice. ) )

BMMH.. ﬂ:.m:wm the 5th of April, 1313, the legislature sﬂ_::n_.:NNom
the governor to hold a treaty, on the part cA... the xocm_rw cb:&.w_m
state, with the Oncida nation of Indians, and with any crwr._. Tt

nations or tribes within this state. And here fet us o serve w _~o
were to be the contracting partics to this treaty, by the very .s ords
of the statute. They are the people of this state on the o_:o part,
and the Oneida nation on the other. ~What language can ﬂu more
uncquivocal to show, that the Oncida nation was 5_»..: su v._ur:m
as a distinet community, recognized in a national n..,mmaﬁormu:

as competent to treat in that ch:racter, and that :.Mw m:__:oﬁ %:ﬂ
an integral part of the people of this state .T:_QQ , .M.o n%u.ﬂio.hw

this point apj:ear to my judgment, that il it were :S— Mn ._c 03
authority of the opinion which we are reviewing, E_: ._:._ n Moﬁo M w
argument :.__.:_u_. ms.o have heard, I should suppozc that 1 ha

bating a shadow. - .
no__.m.. therefore, she case turned upon the ¢uestion, m.w.wzmmu Y \—m
liam, the Indiun heir, was a citizen or an alien En 1333, uh 1oule
not be in favor of the conclusion drawn by the Supreme .oczu

But I do not place the cause upon that ground, for ;,w reasons
which have already been mentioned. [ take it,asa m:n:_ ﬂc:_:u

that the patent issued according to the direction, anc __::ﬁr_._ 1 ,5

authority of the statute mentioned in 1t, because such had been

the decision of the commissioners of the land office, and _%J_zmm
the legislature, afterwards, held such patents to be .3_:_ ; us.a M _Ew

I say, that the grant to John Sugoharase, and his __Q«.,.._ﬁ_i. oma_

the Indiun heir competent to take, though an alien, and lus A.:m

was not liable to be impeached on account of his civil or politica

condition. 503
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TomTeet sen aasns CULRKRTT O ERRORS

WUtk the etate as hicir, than the poss, atd enly re-
maining head of meuiry., is, whether f% o Nmith vwus santhorized
o purchase from Williawm, the heir, in the Year 1545, The Sy
preie Court were of opinien. that the purehase by Sud wae Ty
ful e valwd, and that, in 1797, there was no prolibition o, pur
chascrs of Lund from individual Indiuns, hut only fvon fuziops ae
atribe or commmmty,  The Court, on tis point, utered jnte no
discussion, by werely referred 10 one or more formyer decisions,
a2 settlng the Guestion, Before enutering ut large it the stlsjeet,
Cmay *1 ¢ uscfizd 1o state bricly the sublianee of the varions and
corflicting deci-ions of (e Supteme Court.,

The <ine questions whicli we haye 1ow before us, arose iy the
case Gl Sty v, Fond W liels wis decided in the Huprene Court,
IS (T Jedi, Feep 2500)  That was the case of 5 Datent for
a miituy ot ernted i, U990, to an Oueidy Ladivn, for his cop-
vices during 1he revolutionary war,  Afier the deatli of (). pates-
tee, D tuo 05, Who were Oneda Indians, y sidinze with the
Onaidie tribe, sold. in 1202, the Jot 10, the plaingiil’ sy it wae con-
tended, in support of the title of the purchaser. and I one ol the
coun~cl who araued 1hix cause, on the part of e deferdint in
crror, that the constitution did not apply to sales by individua]
Indians, and that he act of 1725 was not intended o e brogder
than the constitetion. It was contended. on (e other side, that
the Irdian heirs were aliens. and <o could notinlerit s and alzo,
that the purchiase from anindividual Iidian vene within the letter
and spirit of the act of IP=<. T had the lionor, at that time, to he
chlef justice, and delivercd, what was admitied to Lo, he unai-
ous opivion of thic ¢y ¢ the other members of 1he court were
Judges Thompson, Speaces, Fan Ness and Yatre, It was oy rved,
it the opinion delivered, 1o Le 4 ¢, 100 noterious 1o admit of
dizeixion, or to require proof, that the Oncida Indians still resided
within the state, as a dixtinct and independent tribe, and the they
could not he considered g+ subjects, born under allegiance, and
bound, in the common law sense of the termy o &l its duties,
That the prohibition in the constitution might, perbaps, yefer 1o
purchases from the Judians as a tribe, hut the aet of 15%= carricd
the prohibition to purchases from individyal Indiaus, and the act
of 1201 prohibited any action upon any contract against any Jy-
dicn residing upon thejr Linds. * These statute regulations, if wa
observed, shiowed the sense of the legislature, that a1 Incicn, in
s individual capacity, was, ina great degree, inops consilii, und unfit
to make contracts, unless with the consent and under the protee-
tion of a civil magisirate. It was concluded, that the purchase
from the heirs was within the Ietter and spirit of the acts of 1728
and 1501, and that those statutes ought 10 he liberally construed
“Fin favor of the inability ; and Judgment was rendered against the
purchaser. )

If that case was well decided, then the judgment of 11 Supreme
Court. in the case before us, is crroncous, for the two decisions
are directly repugnant to cach other.

Afterwards, in Chand/er v. Idson, in 1812, (9 Johns. Rep. 362,
being the case of un entry upon lands of the Stockbridge Indians,
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the court unamonsly observed, (and T was still o meinler, and £y LRroz.

wrote the opinion,) that it was the wize policy of :_c. =tatute of
1701, (being the revised aet which included the act of |5 2) to
interdict all individual whites from any contract with the Ludiuns,
in respeet to their lands, or any interest therein, Suchia complete
amdl total iaterdict was indispen-able to save the Lulinns from f4]]-
inz vietims to their own weaknos % and to the superior intelli-
genee, ancl, zometimes, to the cupidity, of the whites, .

= P fhant ) ; A
principle annsunced . was perfectly

This decision, and the
in accondance with the preceding decision, and showed the stroug
conviction of the court, as to the extent and policy of the prohili-
tion. ’ )

The next case was hat of Dana v. Daire, in Moy, 1237, (11
Tohns. Rep. 13 -) in which a suijt was brought upon an arbitration
bon-l. amainzt an Oireida Lidion; T refer to it. not as an analo-
aons ense, hut as containing an explicit reengnition of the former
eeisions.,  The object and policy of the statutory inhibition. i
Mr. Justice Spencer, in delivering the opinion :_..:"c conrt, had
been already expounded by the two preccding decisions to which
he referred.” We considered the statute as a guand azainst ile
imposition and frauds to which that unfortunate race of men e
posed, from their iznorance and men(al ;o_.m.,.a:z..:.r
Thus fu. the doctrine of the court had been uniform, and the
public had a right to consider the construction of ::\,. statintes, s
far as that construction depended upon the Supreme Court. as set-
tled.  But in the case of Jackson v. Shar . dectded in Octalyr,
1217, (14 Johns. Rep. 172.) a different rule of construction was
adopte:l.  The patent, in that case, was granted to an One iy I-
dian, for a military lot, and in 1791, he sold the lot to a :.__.:@
man, and the question was, whether the conveyance was valjd,
[t was *contended, in fivor of the purchase, and by the same
counsel who hadl argued in support of that side, in the first case
which has been mentioned, that neither the eonstitution. nor the
act of 1323, related to purchases from an individual Indian. 1t
was there said, also, that the court, in Juckson v. o0, admitted,
that the con-titution related to purchases of Iudions as a tribo.
Now this was not exactly so. The opimion dclivered in 1310
was cautious and reserved on that point, and only mentioned, that.
perhaps, the constitution had such a reference.” "The opinion of
1310 consilered the act of 1732, as extending the prohibition ex-
plicitly to all purchases from individual Tudians as well as from a
tribe. . The judgment of the court, in the casec of Jucksnz v, Nharp,
was pronounced by Mr. J. Yates: and in the opinion which he
deliverc:l in behalf of his brethren, it is said the constitution (i
not afiect the decd, and applied only to purchases from the Tniding
a3 4 community, and that the act of 1322 (| not carry the pro-
hibition further t)y1n the constitation had carried it, and so (e
court held the purchase valid.

The court undertook 1o distinguish the case from that of Jac]--
son v. Wood, for they say the decision in 7 Johus, Rep. was decided
upon the act of 1201, which was mn,ec extensive than the act of
1983. This I apprehend 1o be 4 mistake.  The case of Jucl-ton
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v. TTood was decided upon the act of 1533, which was explicitly
referred to as reaching the case s and the provision in the zet of
101, prohibiting suits against Tndians upon contracts, was refer
red to principally because it afforded auniliary considerations, [
t= impossible that 1, for one, conld cver have considered that the
act of 1723, by being incorporated with many other provisions into
the body of the act of 1201, was to reecive a diflerent and broader
construction, because the preamble was laid aside in the revision
ofit. The preambles to most of the statutes were omitted in
the revision of 1=01, as unnecessarily encumbering the work, and
beeause they could not very well be inscerted when the provisions,
movarious s Gliites relating to one subject, were all blended too
gotier in ene consolidated statute. Besides, it had already been
settled, by the unanimons opinion of the *Court of Errors, in 1765,
(Taylor v. ik fureay, 2 Caines's Cuses in Lrrer,151.) that even the
chage of phrase dogy in the language of a revised act, should not
be deemed or construcd 1o he a change of the law as it ~tood be-
fore the revision, unless suelh plirascology evidently purported an
intention in the legisliture 1o work 2 change.  Aud, surcly, after
snelan authority, the court never could have intended, in 1=10,
that the act of 173 was to be more extensively construed as re-
visedd in 1501, merely from the unimportant circums:ance, that it
had lost the prezmble, which is no part of a statute.

The decision of 1517, in undertaking to place the case of Juc:-
s v Shorp out of the reach of the decision in Juckson v. Hood,
proceeded evidently upon a mistake.  The two decisions are ut.
terly inconsistent with cach other, and the Jatter did overrule the
former. and introdluce a new rule of construction.  This the eourt
hail a right to do, and they were bound to do it, if they had become
catirely satisfied, that they had previously mistaken the Jaw.
Whether they had mistaken it or not, remains now to be definitively
settled by this court. Al that T insist upon, at present, is, that
when a rule of property has been once deliberately adopted and
declared, it ought not 1o Le disturhed by the samc court, caecpt
Jor very cozent reasons, otherwise, the comnmunity would never be
able to deal with safety, and would be in a state of perplexing
uncertainty as to the law,

The 37th article of the constitution of 1757 declared it 10 be
“of great importance to the safcty of this state, that peace and
amity with the Indinons within the samne, be at all times supported
and maintained 1 and that the frauds too often practised towards
the Indians, in contracts made for their lands, had, in divers in-
stances, been productive of dungerous discontents and aniniosj-
tics.”  It, thercfore, ordained, * that no purchases or contracts
for the sale of lands, made with, or of the said Indians, shall be
binding on them, or decine:d valid, unless made under the author-
v, =ud with the consent of the legi-lature.”  This is the provisicn ;
and the constiution states one important fact as the basis, and the
sole governing mofive for the whole of it, and that is, that frauds
were 100 often praeiised towards the Indians in *contracts made
for their land=. Tt was this, and tis only, that endangered our
prace and amity with the:m.  There was no suggestion of fraud
506
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or impssition cominitted by them upon the whites.  That, mnileed,
would have been an idle suggestion, and about as reasonable a5
thie complaint of the woli in the fable, that the Jainb, m.n::::\.m.m:.
below Lim. was disturbing him in the cnjoyment of the running
strenn, The constitmion assumes; as a fact, one great truth,
verified by the whole Listory of our country, that the Judians, in
their commercial dealings with the whites, were, comparatively, a
frble and a degraded race, who stood in need of the arm of rrov-
cruineit constantly tirown around them.. Defore the constitution
of this state had been adopted, the congress of the United States
had felt and acknowledged the duty of protcting the: Tudians from
the frauds to which they were exposed, and of which they weore
o frequently the vietims, -

Thus, in the rezolution of congress of Janary, 1335, regulating
trade with the Fadiuns, it was declared, that b6 per-on should Lo
prritted to trade with them without license, aml that the traders
should take no unjust advantase of their distress and intemperance,
lu a speech, on behalf of congress, to the siv natiens, in April,
1556, it was said to them, that congresswere determined t culti
vate peace and friend-hip with them, and prevent the white people
from wroneing them in any manner, or taking their lansd That
comgress wished toafford protection to all theit brothers the Fidians,
who lived with them on this great island, and that the white peaple
shuuld not be suffered, by foree or fraud, to deprive them of anyof
thiir lands.  And in Notember, 1779, when congress were di-citss-
ing the conditions of peace to be allowed 1o the six naticns, they
resolved, that one condition should be, that no land should be sold
or ceded by any of the said Indians, either as indicidual:, or as a
nation, unless by consent of congress. . M

"This resolution, almost co=val with our constitution, shows the
important fact, that indiridual Indians, as well as tribes an:l eom.
munitics, were, and ought to be, cqually protected from imposition
in the sale of their lands ; and if such were the views of congress
in 1779, why should not *the same views have been in the contem-
plation of our constitution in 17777

The government of the United States had, in the carlicst and
purcst days of the republic, watched with great anxiety over t!
property of the Indiuns intrusted to their care. It must haye bhois
immaterial from what source the property proceeded, and whether
1t was owned by tribes, or familicz, or individuals. If it wus Indin,,
property in land, it had a right to protection from us asagainst our
own people.

The Indians under the colony administration< cos-
fided their lands to our protection.  As carly as 1631, the O
dagas anl C.yuzas, for instance, told the governor of Neir-Yor]:
that they were a free people, and had put their lands and them.
selves under the protection of the dule of York, and of the zreat
saachem Charles, that lived on the other side of the great water.
The friendship of the six nations towards the colony government,
and the protection of the goverment to them, continued un<haken

for upwards of a centusy, and this mutual good faith has received

the most honorable and the most un.loubt:d attestations. (o~
crnor Collen, in his history of the six nitions, states, thet the

J07

IN ERRor
ALBANY,

LOD HASR

NN

Govbrrs.

PEYSINT N

REEIR




i W

G

ey

e £, AT A

e

SRR

v

LIBANY,

> e —d

Iy

zxreor. Dotel entered into an allinee with them, which continves ~ith-

1l

sooDRLL
Y.

AV

~ON,

bR T

5COUrRT GF

out any breach on cither side, until the Faglish conquers: the
colony in 1661 Friendship and protection were then renewed,
and the Ladians he savs; observed the alliance on their part strictly
to his day : and we know that their fidelity continued unsh-ken
down to the period ol our revolution.  On one occasion, the
colunial as<embly. in their address to the zovernor, expressed thidy
zbliorrence of e preject of reducing the Tndians by foree, wng
possessing themselves of their lands, for, to the steadiness of these
Ludians 1o the interest of Great Britain, they said, they owed, in
a great measure, their internal seeurity. The colony governors
constantly acknosledged their  friendship and scrviees.  We
have. on the other Land. in favor of the coleny, the report of a
committee of congress to which T have already alluded, - that the
colony of New-Yorl- had borne the burden. both as to blood ana
treasure, of protecting and supporting the six pations for more
than one hundred years, ws the dependants and allies of the gov-
crnment.”

#After all this, who will Lesitate to say, that it was worthy
of the character of our people, enjoying so great a superiority over
the Indians, in the celtivation of the mind, in the lights of scicnee,
the distinctions of property, and the arts of civilized life, to have
made the protection of the property of the feeble and dependent
remnants of the nations within our linits a fundamemal article of
the govermment 7 Tt is not lesswise than it is just, to give to that arti-
cle a benign and liberal interpretation, in favor of the heneficial end
in view. We ought to bear in mind, when we proceed 1o the
onsideration of the subject, that the article was introduced for the
benefit and protection of the Indians, as well as for our own good,
and that we are bound to the performance of it, not ouly by duty,
but by gratitude. "The six nations were a great and powerful con-
federacy, and our ancestors, a feeble colony, scttled near the coasts
of the occan, and alonz the shores of the Ifudson and the Mohawk,
when these Tudians first placed themsclves, and their lands. under
our protection, and formed a covenant chain of friend-hip that was
to endure forages.  And when we consider the long and distress-
ing wars in which the Indians were involved on our account with
the Canadicn French, and the artful means which were uscd, from
time to time, to detach them from our alliance, it must be granted
that fidelity has been no where better cbserved, or maintained
with a more intrepid «pirit, than by these generous barbarians.

The purchase by Poer Smith, in 1797, came within the pro-
vision of the constitution. It was a purchase of lands of an
Oneida Indian, residing with his tribe, and within the Lmits of this
state. It was within the mischief and within the ¢pirit, though not
strictly within the very letter of the constitution, because the pur-
chase was not made of the said Indians, but only of one of*the
said Indians. 'This is all the variation between the fact and the
Ietter, which has given rise to a construction, that would withdraw
all purchases in detail, made of individual Jadians, from under the
protection of the constitution.  The whole article might be frittered
away by this mcans. To construe the 37th article strictly by the
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ctter would L:ad to very great abaurdit:
gay why we should adhere to the letter :noone part, and not in
other part of it. Thus, the prohibition i< @s t» purchases of
the [ndinas awithin this state.  Literally, thi= would apply to the
entirc boly of Indians collectively, of every nation andd trile; and
we cannot reduse the prohibition from the Lodians within this
state to a part or portion of these Indians, without having recourse
toa reasonable construction. So, also, upon a literal interpretation,
auy person might make a single purchase, for the constitution
does not say, no purchase or purchascs, contract or contracts,
but is contined to the plural number, ns purchouses o controcts.
But whoever thought of sulijecting to such a narrow, grammatical
construction, a great constitutional charter. dealing only in general
principles and bold onthnes, and made for the noblest of moral
awd pofitical purposes?  Frauds are much more kely to happen
1 contracting with a single, half’ naked, unsheltered and unpro-
tected Jadinn, than with an assembly of srave chiefs, di-tinguished
nat only for valor in war, but for wisdom in conncil. The con-
st.tation might, also, be eastly evaded, upgn 1hi= construetion, by
procuring a sale from the tribz to the individual, and then a sale
from the individual to the whites.

fu the plan of a penal code, lately submitted to the Iegislature
of Louisiana, by an eminent jurist, and one of the native sons of
thi= state, there is a declaratory article, that when the plural, prrsons,
i< used in a statute prohibition, the injunction applies to any one
person daing the act; and that a prohibition as 10 more :...“\...A.?.
than oue, includes the same prohibition as to a single one of the
satie objects.  According to that rule. then, a prohibition to
purchase from the Indians includes a prohibition to purchasc
fromany of the Indions ; and what commentary can make it plainer 2
Suppo:e the constitution had said, no fraudulent purchinses from
the Judiuns should be valid, would it not have reached a frandulen
purchas: from a single Jadian?  Suppose it had akl, that no reh-
berics or inurders should be committed upon the Indinns, under
pain of death, weuld it not have applicd to a single roblery or
murder? We ought to give to the words the sens¢ most suitable
1o the *subject matter, and construe them largely and equitably in
fivor of the Indians, for whose protection they were intended.
If the Oarida sachems, in council, had brought a complaint to us,
that a member of their tribe. residing with them. and Diehly
‘esteemed by them. had been defrauded by one of our people ol
his bounty lands, which his father had purchased from u< by his
blnod, and they had pointed to our constitution, and asked il the
legislature had authorized the purchase: il we answered in the
negative, but justified the purchase, on the ground that the con-
stitution spoke of purchases from Indiuns, and not of a purcha-c
from an Indiun, would their untutored minds be able to comprehend
the nicety of such a distinction, and the subtlety of such an intcr-
pretation? Would they not say, or rather would not the world
say for them, that we adhered to the letter and disrearded the
snirit of the constitnfion? that we acted alinnst as :mu_‘m.v.no::rr.
as the It zunr general, who concluded a truce with the cnemy fon
209
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I ERROR. thirty days. but ravaged their territory in the night, under the pre
LAY tence that nights were not within the letter of the compaet 2
Eeh The rule for the construction of statutes. when words are usca
i~ in the plural number, was well Jaid down by Hales, 1., in a case iy
e Plowdcn.  (Partridee v. Strange, 1 Plocd, =6, 1) The statute
Svasosof Hen. VI against sclling pretended titles, spoke of rights and
titles in the plural number: that judge said, “ A pretendad right
and title. in the sinzular number. is within the penslty of the stat
ute, for the plural number contains in its¢If the singulzr number,
amd more.” e referred, also, to the statute of 1 11, V.. relating
to those who forged fulse deeds and mupiments, and cbserved,
“that the statute speak< of falze deeds in the plural number. vet, if
aman forge once falsc deed, he shall be punished by the <t iate, as
itis held in many books.™ Lord (%, in his noies to Lidoon,
(Co. Lint, 369, o) lays down the same rule of constructicn ; zad
where the statute spoaks of rights in the plural number, Luy one
right, =ays he, is within the statute,
But it is time to pass from the constitution itself to the consider-
ation of the statutes made in pursuance of it
[ *328] In the winter of 15=%, the attention of the legislature #was very
thoroughly awakened to this subject, in consequence of certain
Jong leases which had been taken of the Indian lands, znd which
the: legislature, by concurrent resolution, declared to be infractions
of the constitution. and void. That oceurrence led, in the first
place; to the act of the 1st of Murch, 1755, appointing commis
sioners to hiold treaties with the Indions within this state, and te
inquire and report touching purchases of lands suggested 1o have
been made without the authority or consent of the legislature,
. from the said fudians, or any of them, by any person.  lcre was
an act without any preamble or particular reference to the consti-
tution, assuming, 2s a matter of course, that purchases from any
of the Judinns, without legislative sanction, were void. "The act
of the 15th of Mareh, 1772, was passed, which recited, in its pre-
amble. the 37th article of the constitution ; and, then, more cfieet-
ually to provide against infractions of it, the legislature dcclared
that “ if any person, unless under the authority, and with the con-
sent of the legi-lature, in any manner or fonin, or upon any ferms
whatsoever, should purchase any lands within the limits of this
state, or make contracts for the <ale of lands within the Emits of
this state, with any Indian or Judions residing therein, he <hould
forfeit 100 pounds, and be punished by fine and imprisonment.
And if any person entered npon. or took possession of, any lands
within this state, pretending any right therein, under color of any
purchase from any such Indian or Indians, and not under the au-
thority, and with the consent of the legislature, he should be subject
to the like pains and penalties.” ’ )
This act is very eamprehensive in its terms. It applics to ihe
purchase of any lands of any Indian within this state, without res
ervation”or exception. I entertain no doubt, the act, in all its
extent, was well warranted by the 37th article of the constitution
Some of the most cminent civilians of that day werd in the legis-
lature, at the time of the pas-inz of the act, and voted for the bill
510
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(which prssed unanimonsdy 1y and I cons'der the legislative con- 7y ror

struction of the consiitution, then given, as a very respectable; #and
a very eommnding authority in the case. (v) If the con<titution
had been really silent or doubtful on the subleet, vet, the statute
expressly renched the case of purchases from individual Tadians ;
andd, s Lord Mansfield observed, in Pattison . Bankes, (Couwp.
513.) there are a variety of cases where it has been determined,
thit stronzg words in the cnacting part of a statute, may extend it
beyoud tire preamble. We have the rule Taid down by the K.
B..in The King v. Athos, (3 Mod. 111 that the enacting clause
mzy be applied to other mischicfs than those mentioned in the
preamble. .

iz act, as it appears to me, puats an end t all further question
touzhing the construction of the constitution ; and. at any rate. the
enacting clusse pats an end to all pretenice of validity in the claim
of the defendant in error, under his unauathorized purchase from
Willinm, i Indian, in 1797.

[t is probuble, the convention, when they passed the article of
the constitution under review, may not have anticipated the con-
veyance of lands from the whites to the fudians, as a probable
cvent.  But their provision did nst, an:d ought not, to have rested
uzon the inquiry, from what sougce the Judian title was acquired.
[t was immaterial whether the Jadians held their lands by imme-
morial possession, or by gift or granc from the whites, provided
they had an acknowledged title ~ In cither case, the lands were
of ¢:unal value to thom, and required the same protection, and
cxposed them fo the like frauds.  As carly as the year 173%,
indivilual Tndians had acquired titles from the whites, and in
S ptemhery, 1733, we have the remarkable fact of the Oncidus
ceding tie whole of their vast territory to the people of this state,
and aceepting a retroces<ion of a part, upon restricted terms, anil
with permission only to lease certain parts for a term not exceedings
tweaty-one years.  No once will pretend that these Oneida ands
vere not, after the ecession, and retrocession, as well as befire,
within the protection of the constitution, and of the act of Murc
| R

Thouzh T do not deem it requisite to go further, in order #to forin
a just couclusion upon the case before us. vet it will contribute t
strengthen that conclusion, if we trace throush succeeding statutes,
the constant solicitude of the Jegislature to discharze their duty. u:
trastess to these Tadians, by giving extraordinary protection to them
against their own weaknesses, and against the superior address, in-
tellizence and activity of the whites.

By the act of the 22d of Murch, 1790, it was declared. that no
person should maintain any action upon any eontract to be made
after the 1t of July, 1790, against any Indian residing upon any
lands reserved to the Onvida, Onondaza and Cuyuza Indiins.
This zet was passed several years before Smith made his purchase,
and it certainly goes to render its validity very questionable, even
if there were no other statute objections. The purchasc was a

(#) Nenwd Jonrs, Exbert Benson, Jam. s Diser, and Richard flarisoz, esuires, were
members of the legislature when the bill passed.
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The rule tor the construction of statuies, whon words are u-zca
in the plural nmunber. was well laid down by Hales, 1., in a casc i
Plowden.  (Partridee v, Strange, U Ploard. =6, 5)  The statute
of Hen. VIH. agaiust sclling __:.:.:._E_ titles, spoke of rights and
titles in the plural number: that judge said, .\ pre tends dright
and ttle. in the singular number. is within the penzlty of the stat-
ute, for the plural number contains in itself the siigulzr number,
and more.”  He referred, also, 1o the statute of T 1L V.. relating
to thoze who forged fulse deeds and mupiments, and chserved,
“that the statute spraks< of falze deeds in the plural number. vet, if
aman forge once fulsc deed, he shall be puni-hed by the cteiute, as
it is held in many booke.”™  Lord (Wle, in his notes to Lixtleton,
(Cn. Litr. 369, ) lays down the same rule of constructicn; aad
where the statute speaks of rights in the plural number, @ny one
right, says he, is within the statute.

Bat it is time to pass from the constitution itsclf 1o the consider-
aticn of the statutes made in pursuance of it.

In the winter of 17=<. the attention of the legislature #was very
thoroughly awakencd to this subject, in consequence of eertain
long leases which hzd been taken of the Indion lands, znd vhich
the _A.:_L.:_:‘a by concurrent resolution. declared to be infractions
of :_o constitution. and void. That oceurrence led, in the first
place, to the act of the 1st of March, 1735, appointing commis.
sioners to Lold treaties with the Jndians within this state, and te
inquire and report touching purchases of lands suggested 1o have
Leen made without the m::_::? or consent of the legislature,
from the said Jadians, or any of them, by any person.  Hore was
an act without any preamblé or particular reference to the consti-
tution, assuming, #s a matter of course, that purchases frein any
of the Jndians, without legislative sanction, were void.  T'he act
of the 1=th of March. 1752, was passed, which recited, in its pre-
amble. the 37th article of the constitution ; and, then, more cflect-
vally to provide against infractions of it, the _aa_»_u::o declared
that “ if any person, unless under the authority, and with tlc con-
sent of the _oal.;_:d, in any manner or fonin, or upon any terms
whatscever, should purchzs¢ any lands within the Timits of this
state, or make contracts for the sale of lands within the Limits of
this state, with any Indiun or Indions residing thercin, he should
forfeit 100 pounds, and be punished by fine and imprisonment.
And if any person entered upon. or took possession of, any lands
within this state, pretending any right therein. under color of any
purchase from any such Indian or b:\::; and not under the au-
thority, and with the consent of the _Q_.TFE_‘P he should be subject
to the like pains and pcnalties.” )

This act is very comprehensive in its terms, It applics to the
purchase of any lands of any Indian within this state, w ithout res
ervation”or exception. [ entertain no doubt, the act, in all its
extent, was well warranted by the 35th article om the constitution
Some of the most eminent n_::m:m of that day weré in the legis-
lature, at the time of the pas:ing of the act, and voted for the Lill
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lind becn really silent or doubtful i the subicct, yet, the tatute
expresly re ached the case of —::‘L. wes from individual Tedians ; ;
..:._ as Lord Mansfield observed, in Pattison v, Bankes, (Cowp.
513) there are a variety of cases where it has been ._SS‘:::Q_w
th it strong words in the enacting part of a statute, may extend it
bevond the preamble. We have the rule laid down by the K.
B.. i The King v, Athos, (3 Mad. 141.) that the enacting clause

mzy be applied to other ‘mischicfs than those mentioned in the

preamble.

This act, as it appears to me, pats an end to all further question
touzhing the construction of the constitution ; and, at any rate. the
enacting clanse puts an el to all pretence of validity in the claim
of the ._e_.._:r:: in error. under his unaathorized purchase from
:E:S: i Tnelion, in 1797.

[t s 1_.:5.‘._0 the convention, when they passed the article of
the constitution under review, may not have anticipated the con-
vevance of lands from the whites to the Indians, as a probable
event.  But their provision did nst. an:l ought not, to have rested
uzon the nquiry, from what sougee the Judian title was acquired.
[t was immaterial whether the Indians held their lands by imme-
morial possession, or by gift or granc from the whites, provided
they had an acknowledged title.  In either case, the lands were
of ¢qual value to th~m, and required the same protection, and
exposed them to the like frauds.  As carly as the year 1733,
individlual Judians had acquired titles from the whites, and in
S ptember, 1733, we have the remarkable fact of the Oncidus
crding the whole of their vast territory to the people of this state,
and accepting a retrocession of a part, upon restricted terms, andd
with permission only to lease certain parts for a terin not exceceding
twentv-one years.  No one will pretend that these Oneida lands
vere niot, after the_cession, and retrocession. as well as befire,
witlin the protection of the constitution, and of the act of Mareh,
==

Tlhough I donot deem it requisite to go further, in order #to forn
a just conclusion upon the case before us. vet it will contribute to
strengthen that conclusion, if we trace ::.c:i_ succeeding statutes,
the constant solicitude of the lesislature to discharge their duty. a:
trustess to these Iudians, by giving extraordinary —:.inn:os to them
against their own s.n._r:o/nom‘ and azainst the superior address, in-
telligence and activity of the whites.

—we the act of the 22d of March, 1790, it was dceclared. that no
person should maintain any action upon any contract to be made
after the 1st of July, 1790, azainst any Indian residing upon any
lands reserved to the Q:a:?c Onondaga and O:.S:S Tndians.
This zet was passed several years before Smith made his purchase,
and it certainly goes to render its validity very questionable, even
if there were no other statute objections. The purchase was a

?; Seaned Jones, Exbert Benson, James Dusae, and Rictard [larisos, esgires, were
members of the legislawre when the bill passed.
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decn was sendered inecmpetent to bind Lims 0 by ocontraet.upen .

which an zetion could be sustained against binn i~ it 1o be sup-
pesed that e was deened competent for the most important of
all contraets, the alicnation of Lis Linds?  Thore scems 1o be a
maniiest inconsi~tenes i the preposition, that a pers s ineom-
prrent tomahe o personal contizet, znd Vot s competont 1o make
a contraet bindiner Znoren 2 that L bas eapaeity to convey, vet s
tol competent to warrant the title, Dot 6 procerd with the de-
ol e code of Tadinn statnte Lnw o the set of the Tl of March,
felacopo nted agents o the part of this state, to make further
s of Linds of the Oucidu, and other Judion tribes, and to
propose o them that certain officers of government. and their suce-
cosmnp<e ~Dould be vestedoas tru-tees for the fodivns, witl the prop-

vity whieh they nizht eliense to retain. i order to pievest any
e renchments thereon. and o bring actions of trespass for the
DBeneit of the fudians. By the act of the 25th of 3erch, 1704,
=X persons, by name, were appointed trustees for the Judious re-
siding within this state, and for cach tribe, with power to make
surh agreemenis with the Oncido, Onondoea and Cayizea Indians
resj¢ iing their lands; as sheuld produecto them an anneal ineome
anel every grant and conveyance #to he obtained from any of the
suied Tndinns, or pations. or tribes, was to be to the usc of the peo-
vle of this state. By the act of the @th of April, 1795, commis-
stoners were again appointed 1o make arrangemeoents with those
Lilians, relative to their lands, parts of which they had, somctines
coticetively, and somctimes individuadly, leascd to the whites, un-
der a prior anthoerity, for tenns not exceceding twenty-one years :
and wnder which authority the present defendant in crror 35 stated
inthie zet 10 have obtained feascs of the Oncidus. These commis-
sloners were directed to agree with the Judivns, 1o sct apart lands
for them. eolleetively, by tribes, or melividually, by families, and
such lands were to ramain to thes and their posterity unalicnable
and without power to lease.  The improvidence with which the
Indians had uzed the power to lease. was, probably, the reason
why it was <o scon withdrawn {from them 5 and by the subsequent
act of the Ist of April, 1766, certain Jands= were 19 be quit-claimed
to the Oueidas, nnder a stipulation that they were not to be sold
or Jeased, without the express consent of the legislature.

All the statutes which [ have hitherto noticed were passed prior
to the purchase by Swith; and every one must have obzcerved,
with some degree of astonishment, the never-ceasing anxicty of
the legislature on the subject of purchases of Jndion lands, and the
great accumulation of provisions condemning the policy, declaring
the injustice, and denying the validity of such purchases.  There
is, in the first place, the constitution itself, declaring all purchases
of lands from the Indians, without the consent of the legislature,
void. Then we have the act of the first of March, 1733, appoint-
‘ng commissioners to inquire whether any purchases of land had
nccen made without authority of the legislature, from the Indians,
512
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terms. from any Indian ot Indians, or from entering upon any lands
unler color of any such purchase. Then comes the act of March,
1393, recommending to the Iadians to consent, that some of our
pubiiz: officers should become their *trustees, to sccure their lands
irom encroachmment and trespass.  Nextis the act of March, 1791,
provi-iing arrangements with the [fudians to secure to them an
annnal income from their lands.  Lastly, we have the act of April,
1795, recommending to the Indians to agree to have their lands
set apart for them, collectively, or individually, and to be unalien

able. without even the power of making short leases. .

"Fhe acts which have been passcd by our legislature, on the sub-
ject of Indian lands, since 1797, are well worthy of notice, as they
throw light on those which preceded that period; and they are all
to be taken and construed as being made i pari materta, and
found-d on the same principles, and animated with the same spirit.
© The act of Muren 15th, 1799, considers the Oneidas as very
defenecless; and, in order to protect them from jmposition, it di-
rects the attorney of the district to advise and direct them in all
contrversies that may arise between the tribe, or any individual
thereol, and any other person, and to defend suits instituted
again<t them, and to institute suits for them, and particularly for
trespasses committed upon theirlandz. The same protection was,
afterwards, in 1306, extended to the Onondagas. Again; theact
of April Tth, 1801, prohibits the sale of ardent spirits to any
Oncida Indian; and any pawn taken therefor was recoverable
back ; and in 1817, it was made unlawful for a white person to
reccive a pawn or pledge, on any occasion, or under any pretence,
from any Indian residing on the Oneida reservation. The zct of
April 4th, 1801, extended the inability to maintain actions against
Indians, on contracts, to the Stockbridge and Brothertown Indians,
and declared that their lands should be unalienable, and that even
contracts between Indians themselves, relative to their undivided
lands, should be void. The same inability to be sued was ex-
tended, in 1807, to the Senccas.

Could any person, after reading all these provisions, have had
any doubt, that an Oncida Indian, residing with his tribe, was not
a person from whom a white could make a valid purchase? The
legislature most clearly thought so, or they would not have passed
theact of March 7th, 1809. That is the act under which AMiller, the
plaintiff in error, *claims to have made a valid purchase from /Fil-
liam, the Indian; and there can be no doubt, that his purchase was
warranted by tbe act, and that he is entitled to hold the land in
question, unless Hilliam had lawfully parted with his title in 1797.
The act declares, that every conveyance thereafter to be executed
by the Indian patentee, or his heirs, to any citizen of this state,
should be valid, if executed with the approbation of the surveyor-
general.

The legislature very evidently understood, at the time, that they
were granting a right or power not then existing. It was an act
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733 CASES IN TIIE COURT OF ERRORS UF THE STATE OF NEW-YORK.

IV ERROR. for the relief of the heirs of the Oncida Indians, to whom lands
“arsaxy, badbeen granted, n:w; there was no m:,«umm@wzaw: N: % %M. u:u_w:_:.ﬂ.no:
eb. 1823, 1o confinn a right already existing, and which had been the subject AN B - e .
! S~ of doubt. It has none of the features of a declaratory act; it is NiznoLas Rocers and .-o:.y Macek, plaintiffs in e
GooprLL PR - A% v $3 4 asainst
v. couched in the plain language of-the: sovereign, creating right and . 5 ]

Jacksox. conferring power. Weare authorized to consider the act as decisive Joux Brabsuaw, defendant in error.
evidence, that the opinion of the legislature, in 1809, was in
coincidence with the opinion of the legislature in 1788, and in
favor of the construction that purchases of land from individual
Indians, without express legislative sanction, were unlawful and

IN ERROR to the Supreme Court. (Fide s. C., ante, p.
106.) Bradshoiw, who was plaintiff in the justice's court, decl
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void. On the 2d of March, 1210, a further act was passed in relation
to those heirs, enjoining special care and diligence upon the sur-
veyor-genceral, and requiring him to ascertain that the conveyance
was obtained fairly, and for a competent consideration, and that
such eonsideration had bheen paid and properly secured, before he
endorsed his approbation upon the conveyance. So incessant has
becn the paternal care of our rulers over these Indians, and so
demonstrable and so deep their conviction, that the Indians do not
deal on equal terms with the whites, and have not the requisite
discrction to make bargains for themselves.

There are several acts which have been passed in favor of
particular Indians, by name, which I shall not stay to examine, for
they afford no general conclusion one way or the other. They
usually contained grants of land under considerable restrictions, and
with more or less caution and admonition, as the particular case
might scem to require.

*My conclusion upon the whole case is, ‘

1. That the patent to John Sagoharase and his heirs, was a
patent to him and his Indian heirs, whatever their civil condition
and character might be, whether aliens or natives. )

2. That this patent is to be taken to have issued by due authonty,
and is equal to an express legislative grant of the lands to Jokn
and his Indian heirs.

3. That if the civil or political condition of the Indian heir was
material in this case, as seems to have been held by the court
below, and by some of the counsel here, then my conclusion would
be, that by our law he cannot be deemed a citizen. .

4. That by the constitution and statute law of this state, no
white person can purchase any right or title to land from any one
or morc Indians, either individually or collectively, without the
authority and consent of the legislature, and none such existed,
when the land in question was purchased by Peter Smith, in 1797,

I am, aceordingly, of opinion, that the judgment of the Supreme
Court is erroneous, and ought to be reversed.

This being the opinion of the rest of the court, (Straxamax,
Scnator, dissenting,) it was, thereupon, ORDERED, ADJUDGED and
nECREED that the judgment of the Supreme Court be reversed,
&c., and that the record be remitted, &ec.

Judgment of reversal.

for a trespass comrmitted by Rogers and Muzee, on his land
entering thereon, and cutting and despoiling timber, growing
standing on the land. from the north part of the land south
10 a certain distinguished white pine tree. situate and standir
the west side of the Waterford and Fhitehall turnpike roa
his damage fifty dollars.

The defendants, in the court below, admitted that they ente
&ec. on the plaintiff's land, but denicd the amount of dams
and the plaintiff's right to recover, and pleaded a justifica
under the several acts relative to canals, and the amendment
and additions to the said acts, from time to time made and pas

The pliintiff, on the trial before the justice, proved the cut
of the timber, and the value thereof, by John B, Taylor, who
his cross-examination, said, that the ground on which the tres
was alleged to have been committed, was the same which the
fendants were putting in the form of a turnpike road.

The defendants relicd on the acts of the 17th of April, 1:
(zess. 39. ch. 237.) and the 15th of April, 1817, (sess. 40.
#262.)(%) and the subsequent acts relative to canals ; and undert
to show, that they were employed by the canal commissioner:
their agents, and by that authority entered upon the lands clair
by the plaintiff, and cut down, and otherwisc removed the gr
ing timber and wood, in conformity with a contract which 1
had entered into with Samuel Young, as one of the canal com:
sioners; and that they had committed no trespass, and had d
no act or thing which they were not authorized to do, and w}
Was not nccessary to be done, in conformity to the laws afores

It was proved, by the defendants, that they had entered int
contract with Samucl Young, one of the canal commissioners
make a turnpike road, in licu of part of the turnpike road wh
had been taken for the canal: that the same had been appre:
by the chief engineer; that the cutting of the timber complais
of, was necessary to complete the said road ; that the chief er

with 2 proper location or ron<truction of ike eanal, applics 1o a2 turnpikes road, it being, &
pary vﬁﬂ.a? a public road ot hizhay. ) AT roal, Xt beinz. in

»:.a.‘xﬁr the wwnl‘q whose land is taken for the use of the pablie, is justly entided 10 a0 ad
ye!, it seems, that the commussioners, of their agents, are pot lable as nmlvau:l. for o0y
pymz the land, before fompen<ation has been made, though the act of 17th April 13
arted, conlains no provision for making compensation.  And, especiaiiv, they are pot fia
pany, when the act’ of April, 1817, providing a compensation for any injury to indivitu
their lands for the purposes of the canal, extends 1o cases arising under the act of 15
former acts. (a) bt

(@) Vid. Lansing v. Smith, 4 Wendoil's Rep.9. Wheelock v. Prau, 4 ILid. 617, Calt
M‘mﬂ M\hﬁ«ﬂ.\l\&n M«M&&ai&.w Cowe. Rp. 339 Bradshaw +. Rogers, agte, n. 105G, ‘-
e Born 165 gty T AR He e, dbradshaw v,
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