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A ~ ful, would 'a.ﬂord only a partial solution of the problem,

as it would still leave the property rights of those Indian,
under existing treaties with the United States to be deal
with. In this connection it may be pointed out that Iy

* the treaty of November 11, 1794 (7 Stat. L. 44), with the

Six Nations of New York, these Indians were practicaliy

" guaranteed peaceful possession of their soil until they chose

°

- an effective solution of the entire problem, and in view f

to sell the same ‘“to the people of the United States, wha
have the right to purchase’’ (art. 2). Just what is in.
tended by the expression ‘‘people of the United Stafes"
is not entirely clear; that is, assuming these Indians {o I
ready to part with their title whether the same is to b -
sold only to the United States Government or may be sold
to the State, or even to nonalien third parties, inelndin;:
individual citizens of the United States, artificial enfities
organized pursuant to State laws as a corporation or even
to unincorporated joint stock companies or associations.
In this latter connection, attention is invited to pages 10
to 19, inclusive, of House Document No. 1590, Sixty-thind
Congress, Third session, with respect to the claims of the
Ogden Land Co., successor in interest to the Holland Land
Co., in and to the lands embraced in the Allegany, Calta.”
raugus, and a part of the Tuscorara Reservations in New
York.

Irankly, the situation with respect to these Indians i
so complex that before offering any definite recommendi-
tions as to the form of legislation best caleulated to nﬁ'nrxi
the jurisdiction heretofore exercised by, the State of New
York over the Indians within her borders, I am moved tn
suggest that your committee consider the advisability «f .
inviting representatives of the State to present their views
with respect to the matter,

We will be glad, of course, to cooperate at all times with
any representatives of the State and other parties infer.
ested in working out an effective solution of the problen,
legislative and otherwise. : '

Véry truly yours,
Ray Lymaxy Winur.

e o+ ————
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Robert Aorris acquired from Massachusetts the ‘‘pre-
caplive right”” to much of western New York, including

i, present Niagara County. The deeds of 1791 and 1792 -

shich accomplished the transfer are printed in the ¢Indian
noblern’’ at pages 112-117. He deeded the lands, the pres-
(it Niagara County and much more, in 1792 and 1793, to
pateh capitalists subsequently known as the Holland Land

(lompany. The deeds are printed in the same volume pages -

117-131.  Morris thereby bound himself to extinguish the
Indian title for the benefit of his grantees. The Senecas
1ad thet title.

The original Indian Non-intercourse Act was approved

Ny 22, 1790 (1 Stat. 137) and contained in section 4 the

followinz language: .
“No sale of lands made by any Indians, or any nation
or tribe of Indians within the United States, shall
Lo valid to any person or PCrsONS, or to any state,
whether having the right of preemption t0 such lands
or mot, unless the same shall be made and duly exe-
cuted at some public treaty, Jeld under the authority
of the United States.”

That act was in effect less than three years. The Indian
Non-intercourse Act of 1793 (1 Stat. 329) very significantly
omitted the language which I have underlined above, and
(like the subsequent acts, to be found at 1 Stat. 469 and 743,
aso 2 Stat. 139 and 4 Stat. 729, and the present provision
o 95 U. S. C. §177) contained an authorization for a
stels, when represented at a treaty held under authority
of the United States, to extinguish Indian claims to land
within the State.”

¢ Pacts, caronologically arranged, and not the legal arguments
of subsequent years, are %he function of this affidavit. Iowever,
it may be appropriate to observe here that the Indian Non-inter-

course Acts nave never been held to provide an exclusive method -

by which New York State can acquire Indian land titles. Sce
Sencea Nation v. Christie, 126 N. Y. 122 at 140-146 (aff’d 162 U. S.
233), and United States v. Franklin County, 50 F. Supp. 152 at
pages 154-156. Titles to large areas of the State would be jnvali-
duted, as well as important rights upon the existing reservations
(such as the railroad line end utility lines and highways across the
rescrvation now involved) if the plaintiff’s contentions were upheld.
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New York had made six troaties obtaining Indian Jaud
cessions in the period 1785-1790. Suech treaties had been
made with the Oncidas and Tuscaroras in 1785 (“‘Indian
Problem”’, pages 234-236), with the Cneidas in 1788 (mm,

,«237-241), with the Onondagas in 1788 (pp. 190-191) and

June, 1790 (pp. 191-192), and with the Cayugas in 178
(pp. 216-220) and June, 1790 (pp. 220-224). On April 19,
1793, Governor George Clinton sent those six treaties ta-
Sceretary of State Thomas Jefferson, who had asked in ki
letter of March 13 for the ‘“ireaties made under the Stuts
of New York?’’, and who acknowledged on April 27 recei)!
of the ““treaties’”. When the United States first pubiishei
a volume of “‘Indian Treaties’”” (Washington, 1826) the.
six transactions were summarized at pages 17-25, under the
caption, ‘‘Contracts between the State of New York and
different tribes of Six Nations of Indians, specifying {leir
several cessions and reservations of land.”” The euphemism

" obviously was invented by some person subsequent to the

Jefferson-Clinton correspondence.

No “reaty scems to have been entered into between {h-
Indisns and the State during the period the 1790 act was
effective. A few months after it was replaced by the 1740
act New York resumed its accustomed course of dealing.

During the next fifty-two years it mace at least thirfy:

" pine treaties with various bands of New York Indians, «il
. without any participation by tie United States. Tilles i

very large and important tracts of the State are held under
those treaties. New York departed from that practice on
five occasions, all in the period 1797-1802, and for thosc fiv
treatics availed itself of the procedure suggested by tho
proviso to the 1793 act.

On August 25, 1796, Robert Morris wrote to President

‘Washington, saying in part:

“Being desirous to comply with formalities pre-

scribed by certain laws of the United States, althonizi
those laws probably do not reach my case, J nov

make application to the President of the Uniled

States and request that he will nominate and appoint
.. a commissioner to be present and preside at 2 trealy,
" which he will be pleased to authorize to be held with




Thls 43 not a bricf and we are frank to ctate that we
éo not ccmoletely ‘comprelend ths Tuscarora cese at this point.
Tho briefs on appeal to the U. S. Supreme Court have been obtalned
and exe available for your review. |

The State’s position in the Tuscarora case is deseribed
in a Buffalo Law Review erticle thus: .

5 o accertions cuch as these mark
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revival of Kew York's claims to a
e poucr over Indian lonmds.
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Althouzh the District Court agreed with the State, 164 Fed. Supp.
107, the Sccond Cireult took great pains to assext the applicablle
ity of fedexal power, including the llon-Intercourse Act, to New
Yozk State. As the Puffzlo Law Revicw stetes:

"This untensble challenge to federal authority

was £latly rejceted ia every significant rcgpcct

by the Court of Appeals for the Sccond Circuil.

Sce 257 Fed. 2d 835, cert. den. 79 8. Ct. 663 'Covermmental Powe

and New York Iudihﬂ Lands" 8 Pufifale Low Ravicw 1, 19«20 (1958).

’s decision on the

«

It may be that the Sccond Cilvecul
e was dicta, or moot, In vicw of the subsequent condemation
~undor federal suthority. BLut the conflict is certainly brought
cut in the open and tho thinlking of the Secoad Circult is evideat.

The case of Sencea ve. Christle, roferred to as the leade

ing New York State case, dealt with lands sold under a treaty with
the State under CQO auspices of a federal coxulssion. We have

found no case other than U.S. v. Fovian where title to lands cc=

guired in violaticn of the federal Non-Intercourse Act was involved,




It may be jumping the gun, But the following 4s a possis-

ble. conclusion to Le drawm from the Tuscawora case:

l.

2.

3.

Mnior Promise. Mony New York purchases of
Indica londs were not participated in by the
UeSe, and 2£ tho lomeIntercourse Act epplies

then "ecitles to lavae areas of the State

el )

would bo Invalidoted". Sco Vnley Affidavie

P?. 7 & 80

Yinor Drenlee, Tha NoneIntercourse Act did and

doas apply to Meow York State. 257 Fed. 2d 885.

Conclusion. Thorefore titles to large arcas

of ths State would be invalidated. See Mops




VA, RECENT FEDIERAL CASES WHERE
RECOVZERY ATTEMRTID

Attempts to obtain a transcript of the Seminole Case,
decided in 1964 Ly the Indian Cléims Comnission, have been '
nsuccessiul, The'Commissibn ruled that the Seminoles should
recover for the taking of unceded lands in Florida, The amount
of the award remains to be determined.
Cther recent federzl cases have shed som? 1ight on the

required elements of proof, possible defenses and the chances for

success of the proposed case against the state.

- Sioux Tribe (lowexr Brule Reservationj vs;'U.S,$ 315 F.2d
378 (1963), involved the taking and resale of part of this =
reservation due to a survey error., The Court of Clalms upheld the
Indian'Claimé Commission's decision that the taking was without due

process of law, and required compensation, ' It also affirmed allow=

»

ance of an offset in the amouat of payments made by the United
States to purchase other lands for the plaintiff tridbe. This
type of gratultous payment 1s one specifically allowable wder
the Indian Claims Ccmmission Act.

Finally, the judgment affirmed the disallowance of certain
other gratuitous expenditures alleged as counterclaims, but stated
that this might be used as an offset.

The decision with respect to offsets was grounded on the
following language from the Iandlan Claims Commission Act,

25 USCA §70as

"rhe Commission may also inquire into and coasider

all money or property given to or funds expended

gratuitously for the benefit of the clairant and if

it finds that the nature of the claim and the cntire

course of dealings and accounts between t:e Tnited

- ‘States and the claiment in good conscience warrant

s
such action, may set off all or part of such expendie
tures against any award made to the claimant, (with
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uch offsetting expenditures excepted,
3

s
ng anoag others those for adulnistrative,
onal, health or highway pv*;oseu) o

In Sac and Yox T""%° of Clklahoma wvs. United States, 315 F.2d

€96 (1963) the Court of Claims discussed the elements required to

.

prove Indian land titlc where such title is prerequisite to the

claimant®s recovery. \

Either of two types of title is acceptable, One is
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le recognized by the United
States, ' The other is "aboriginal title = a title showing that

the land involved once beloaged exclusively to the claimant trible,
Aboriginal title can be terminated wumilaterally by the United States,
heowever, where recognized title caanot (sce below),

The Szc and Fox case discusses the elements needed to

establish recognized title at 315 .24 897:

.

"Congress, acting through a treaty cr statute, must

be the source of such recognition, and it must grant
legal rights of permanent cccupaney within a suffie

c;cn“ly defined territory. Iere executive ‘recognition'
Is insufficicat, as is a simple acknowledsement that -

Indians physxcglly lived in a certain region., There

must be an intention to accord or recognize a leeal
interest in the land."

And in Mimmesota Chippewa Tribe ws. United States, 315 F.2d 906,
at 911, the same court added:

"There is no particular form for congressicna
recognition of Indian right of permament ccc
It may be established in a vgrietj of ways but there

ust be the definite inteation by congressional ‘
ction or autheority to uccord legal rights, not merely

ermissive occupation."”

'gs t‘)B

The Sac_and Fox case discussed aboriginal title at 315

F.2d 903:

"To be accepted under the Indian Claims Cosmission
Act, aboriginal title must rest on actual, exc;u51v3,
and continuous use and occupancy ‘for a lcng time'
pricr to the loss of the property.”

=

t went on To rule against the tribe since its occupancy of the
[

lands claimed was not exclusive "for & long time". The claimant
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had settled the area in 1730, Dut had warred with scveral other
tribes, gaining exclusive nossescion only towaxd the end of ¢
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18th century, The treaty ceding the lands invelved was sigrned in
180%, at which time possession hiad not lasted long caouzh to ripen
inte aboriginal title. (The case earlier had affirmed a finding

of no recogaized title, either.)

Proof of aboriginal title is required only waere recognized

s 1 P ot S ol
permissive and temporary exd nay be extinguished by the Inited
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tates with or without comnsent of the Indians, and by any mecans
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vhich the soverelsgn mny deen approprizte. (Cee xlunl Tribe vs,

T

b LS [ ad < YO 2 Yama 15 -~ -t o
u.S., 175 F. Supp. 925 and companion case, Miami Tribe vs, U.S,.,

281 T.Zu 202, both discussed belew.)

Skokemizh Indian Trihe ys, France, 269 F.2d 555 {1959)
ruled on various procedural bars to recovery agains »‘a state
which were there advanced by the State of Washington., The tribe's
tion to quiet title named the state as cne defendant, The state's
motlon to dismiss to it raised scveral procedural questions

ameng which were: (1) o substantial federal question was railsed

under 28 USCA §1331, setting forth original jurisdiction require=~
ments on federal district courts ("matters arising under the

censtitucion, laws and treatics of the United States"), The

court ruled azainst this contention on the ground that the rights

o
L]

involved stemmed from a treaty between the Skokomish and the
mited States, {2) The federal government is an indispensable
party, and a motion to join it having been denied (on the ground
it had not consented to be suad as sovereign under such circum=-
stances), the action necessarily was at an end. The court cited

Chootals & Chicasaw Nations vs. Seitz, 193 F.2d 456, 458-460C to
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