IV. HISTORICAL AND FACTUAL PACRCROUND

The Onecida Nation was formed by defectors from the
Oacndagas several centuries before Champlain first set foot
in Ivoquois ﬁerritory. The-ggg;das subsequantly multiplied
wmtil they outnumbered the Onondagaé, and beccme a fulle=fledged
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membar of the Iroquois Confcderacy. In the early 1700s they
even sponsored the 1mmigrantbgffgggéggsl-membership in the
_ confederacy.

When the first vhites landed in North America the Oneicda
domain covered moét of what are ncw St. Lawrence, Lewis,'Oneida,
Madison and Chenango Counatles (see lMap No. 1, qnnexed).

The firét 1imitation of this domain resulted from a 1763
'treaty ﬁctéeen ﬁhe Briﬁiuh represented by Sir William Johnson,
and the Iroquois, Cherokee, Shawned and Delaware trzbes. This
treaty set a."Line of Property" extending f£rom Tennessee northe
ward to the Grcat Lzkes, and east of which was to be Dritish
territory. That part of the Line of Property which ran through:
" what is now ‘New York State became the ndrtheast boundary of the
Oncidas' territory and (with later modifications) of the Oneida
Reservation (cce Map No. 2, annexed).

The Oneldas joined the rest of the Iroguols againét the
French in the French and Indian Wars, but (like the Cncndagas)
reluctantly and only because éerir‘Wiiliam Johnson's constant
and careful persuasion. | |

o t:he Revolutionary War, hawever, ‘the Oneidas and tae:.r :
"Little Brothera", the Tuscaroras, elected to join the colonists
against the British and ageinst the other fouwr Iroquois nations.
During that war their fellow. Iroquois destroyed most of their

villages.' Tor their pains the United States subsequcntly gave
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them $50C0, ereétea and staffed a grist mill and é.caw mili on

their resefvation, applied $1000 toward rebuilding a burned-out

reservation church, and reaffirmcd a Dritish requiremenf tﬁat they

surrender a part of their lands to the Sﬁockbridge and Brofhertown

tribes of New England.. In return for all fhis the Oneildas released

the United States from all further claims on accouht of fheif wér-

time services and losses Sy a treat§ engineeréd in 1795. o
Earlier, however, the Treaty of Fort Stanwix between the

United States and all the Iroquois "confirmed to the Oneida and

Tuscarora Natlons the lands upon which they live.” This-treaty

was signed in 1784, just after the war ended, It was considered'

a political coup for President Washington,‘whose advisors feared

_ﬁhat with British help and urging the Iroquois (still smoﬁldering

from their wartime losses and aﬁprehensive at growing mistreatment

by white adventure:s) would begin a loly War ﬁniting themselves,

the Chippewa Sloux, the Shawnece, Delaware, and Ottawa nations ig

an onslaught againstlthe encroaching Amcriéan frontier. New Yorlk

delegates at the Fort Stanwix treaty did 511 they could to frustrate

the fedoral negotiators to win greater advantages for the state at

Iroquois expense. |

. | In 1788 the etaté managed to.énﬁer a separate'treaty with

the Oneidas by waich the nation ceded all its lands to the state

forever, Reserved to.the Oneidas were about 100 square miles

comprised of all the northern pért of what 1s now Madison County

and that part of Oneida County ;ying south of Wood Creek and south=

west of the Liﬁe of Property. (See Map No. 2, annexed,  including

lands set out by lots and'lands.surrounded.by the subdividéd lands

.and by Oneida Lake and Chittenango Creek.) Reserved also were a |

mile~wide strip up Fish Creek (a‘tributory'floﬁing south into Wood




Creck), three halfe-mile  squares Spaéed,along the north shore of
| Oncida Lgke, and a larger parcel at Tort Drewerton, .In'effect '
this Treaty of Fort Schuyler (ex~Fort Stamwix, later Reme, N.Y.)
wrenched most of Madison end all of Chenango counties from the
Oneidas for $5500.in cash and provisicns and a $600 perpetual |
annuity. This treaty also forbade sale or lease of any of the
- Oneida Reservation except for a four-mile strip along its south -
edge, whi&h could be leased for up to‘21 years, end subsequenély
was leased to a:Peter Smith., The Stockbridge and Brothertowaé
‘'were to remain forever in their parts of this reservation, Ve
~ have no indicatlon wheﬁher the United States participatéd';n ort
.'ratified this treaty. |
Cne year later the United States signed anotheritreaty'
with, among others, the Iroquois. By this Treaty of Ft.'Harmaf,
‘(later Ft. Wayne) "Tke Oneida and Tuscarora Nations are again
secured and confirmed in the possession of their resPeétive lands.”
The 1794 Treaty of Canandaipgua promised that the United
States would never claim any Onelde Reservation lands, but'allcwed
the Oneidas free use‘and enjoyment of these lands “until they
.choose to sell the same to the People of the Uﬁited States,"
The United States stillrpays the Iroquois} descendants the $4500
annuity promised them by this treaty. . '
© Thus the :50-square-mile Cneida Reservation.wpuld'preéum-
ably remzin intact until the Oneidas chose to sell it to the
federél government,
' One yéar later the'Oneidas geded most of this lapd to New
York State. Ceded were a four-to-five.mile strip around the east
and south perimeter of the:Reservaéion, the‘three half;mlle squares

. across Oneida Lake and the parcel at Fort Brewerton, and a two-mile




v wide strip projecting nb#ﬁhﬁard into'tho renmaining réservation
lands. See areas marked into lots, Map No. 2, amexed. The
0neida§ were to receive a $2952 perpetual annuity for the bulk.
of these lands and 3 cents per acre perpetual annulty for the
rest., There is no evidence of federai authority for or participa=
tion ip.this treaty.

' A 1798 treaty ceding the.western half of the r;maining
45-50 square niles definitely was ratified by the United States.
By this treaty the Oneidas also ceded one-mile strips along the
‘Seneca Turnpike for 1-1/2 miles along both sides of the road from
~ the éast: side of the reservation, for three miles castward from
its west side élong the south sidé of the road, and eastward one
nile on the north side of the road, By this treaty the Oneidas:
also ceded strips ohe mile wide along both'sides of the Sencca’
“‘Turnpike for 1-1/2 miles westward from the eastern bouadary of-
the reservation, and for three milés eastward on the south side g0
of the turnpike and one mile eastward on its north side from'thé
' western boundary of the reservation. (Se2 Map No. '3 annexed.)"
' The Oneidas were to receive $500 cash and a $700 annuity for .
these lands, | |
In 1802 anothgr eighth of the remaining reservation,
primarily in its southwest corner (see Map No. 4), was ceded to
the state along with the northern half of the nile-wide strié ‘
| - 70
- along Tish Creek, porth of the main reservation, Price: %gﬁd//
- cash and a‘iéggzgerpgtual annuity. This treaty was by its terms
made subject to ratification by an Agent.of.the.nhited States,
We have found no evidence that it was,rafified, but presumably.it
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Iny1805 the Onéidas-split into two partics -\;he Christian
and Pagan parties - vhich partitioned the remaining reservation
between them. ' It was so partitioned that the Christian Party .
kept three nonéontiguous arcas and the Pagan Party t&o noncone=
tiguous areas, (Sée Map No. 5, annexcd)

In 1807 the Christian Party ceded the western third of
its remainino lands to the state for an annuity of 6 per cent on
p“inC1pal compubed at 75 cents per acre less $600 paid down,
’(See Map No. 6.) 1In 1809 this party ceded the 7500 acres remaine
ing of its Pish Creek strip for $600 cash and a $120 annuity. :

In 1809 the Pagan Party ceded one of its two paxcels; cr
about half its remaining lands, for an ann#ity of 6 per cent.on‘.
principal computed at 56 cents per acre less $1000 cash paid dovm,
- (See Map No. 7.)

In 1810 the Christian Party ceded half its remaining lands
west of Oneida Creek for an amuilty of 6 per cent om principal |
computed at 50 cents per acre less $800 cash down. (Map No. 8),
-and in 1811 ceded another half of that half for an annulty of
six per cent on principal computed at 50 cents per acre less $600
.cash.dcwn (Map Ho.‘9). In 1315 it ceded four separate parcels
west of Oneida‘éreek Gﬁap No. 10) for a flat'$l an acre. At this
point the Chrisci&h (now First Caristian) Pérty ﬁeld only some 20
' square miles, mostly west of Cneida Creek.

. A In 1817 the Sgcond Christian (formerly Pagan) Party ceded
all of its lands west of Cowasselon Creck and south of a westward
extension of'thg'north.line of New Stockbridge. As inm all these
treaties certain of the ceded lands were to be turned over to -

. individual tribesmen or white friends, but in this one. the 1356
acres zemaining to the state were half.paid for by 678 of the

acres formerly ceded to the state by the First Christian Party
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c@ap No. 11). The rest was to be paid for by $1200 cash and a
89,36 annuity. . ‘

In 18246 the First Christien Paﬁty ceded all its land east
of Oneida Creck (for $350 down arnd a $240 annﬁfty) and a 700=zcre
parcel on the north side of the turapike about three niles west
of the creek (fbi $800 and a $60 annuity). See Map No. 12. . Pay=-
ment under this treaty was to be made to certain ch;efs reprsent-.
ing the "Creen Bay Party" and others representing the "Detrolit
Party."

| These names were the first Treaty references to a grandlose
ﬁﬁlan, long nurtured by the state and finally approved by the
federal government, by which the entire Onelda Nation (as ﬁéll as
the other New York Iroquois Naticns) was to emlgrate from New York
to points in Wisconsin and Canada., The plan, set forth in a treatly 1

~with ;he Iroquois approved by the President in 1822, involved use

" of the proceeds of the Oneidas' sales of theilr New York reserva=~
tion lands to purchase & new and larger reservation in Wisconsin

~\£rom the Chippecwes and Menomlnees native to the area, Pursuant to
this plan the Oneidas arranged in 1821-1822 to purchase five million
acres from the Mbnoﬁinces. Tais purchase had the approval of

' 'president Monroe and his Secretary of war,'but subsequent shabby
treatment at the hands of the federal government supplanted the

_.arrangement with a purchase of some 65,000 acres which were actually
_surveyed and laid out in 1339, Tor this land, however, the Oncidas
‘paid the Menoninees only about $3400. (The history of this trans=
action I1s cho&oughly set forth in a fact aépendix to New York

Tndians vs. United States, 170 U.S. 1, 18 5.Ct. 531 (18¢28).)

As implemented in New York the 1822 plan provided for the
splitting off from the Second Christian Party of a third group, to

be called the Oxchard Party, whose lands were to be those at the




castern emtremity of the Second Christians' territory, all In .
Onecida County. The Orc‘mrd and the First Christian parties were
conprised of t:hose Onei.das expressing an in.ent to emigrate sooner
or later, : . A |

‘An 1829 state statute providéd that" the ‘state make treaty
‘purchases from both sﬁch parties, paying each individual Indian
fanily separately for its own improvements at taeir appra.ised value,
then paying each emigre party the appraised value of the lands
cedad on its departure, less survey and appraisal expenses, - Acres
ceded were to bear the same proportion to total acres as em;.gres
bore to total Oneidas in the particuler party (First Christizn or
Orchard) whose lands were to be affected. The emlgre party was
to be accompanied to Creen Bay in each case by a bonded Indian Agent
_ ;tvho would carry the met procecds from the ceded lands and apply them
as directed by written instructions from the Governor. The statﬁte‘
also provided th.a't an;zuity peyments, up to then paid to the Oneida
 Nation as a whole, thenceforth be divided among the three basic
pa:t:ie’s in p'rOport:ion to their numbers as cg;:ried on gembership
rolls each year.: , | 3l " | | _

Under‘ the Greén'Bay Plan alwost 511' ﬁhe Oneidas eventually
emigrated to W.Lsconsin, where the bulk of their descendants still
fa_;:m its well-known dairy country.

In 1826, béfo:.;e ‘the ‘statute 'waé 'énééﬁed, the Second'
~Christian Party ceded t:ne southwesternmo.,t t.xree. square miles of -
its land, that lying along the east <':.de of Cowasselon Creek
. (See Map No, 13), for $3 an acre, One tnov..sand dollars was to be
paid down and the rest when the Goverqor was satisfied that an’
adequate number of this party, too,’ ;qc;re rea@y to emigrate. -

. -
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“An Indian Agent,waé Eb make pro rata distributlon of this sube-

sequent payment between emigre and home barties of these Second
Christians, |

Thus in 1826 there were three parties of New York Oneidas
with which the state would.thereafter treat. The First Christians
held about five square miles of land in and around what are ncw
the lMadison County communities of Oneida and Oneida Castle and
along the Seneca Turnpike, Thé Second Christians held about
seven square niles, primarily in Madison County, to the soﬁth and
cast of the First Christians' lands. The Orchards held about
four square miles just east of the Second Christianms, all in
Oneida County. (See Map No. 14.)

In 1827 the Orchard Party ceded & small part of its land
(see Map Ib. 15) for $3.50 an scre, $700 dovm and the rest upon
prdéer suzrvey. | |

In 1829 the First Christian Party ceded ali its laﬂd
lying west of Oneida Creek and'north'of Seneca Turnpike « that

part upon which now stands the City of Oneida. (See Map No. 16.)

- Price: $1500.cash, proceeds of 200 acres to be funded at six per

cent to pay ihe salary of a teacher at Green Bay, rest pursuant

to the 1829 statute described above.

_Late in 1829 and early in 1830 the First Christian Party
ceded in two parcels all its remaining lands. Payment was made
pursuant to the atatute; with $1000 to be paid down. (Map No. 17.)
Also in 1830, the Orchard Party cededIIOOO acres of ‘its
land pursuant to the statute. In 1334 1t ceded another 900 acves,
again setting parcels aside for certain specific tribesmen, * Sece
Map No, 18, ‘
The laﬁs of 1337, Chapter 22, authorized the few First

Christian Party members who had elected not to emigrate in 1830




to assume & proportionate share of th¢ Second Christian Party
lands, now suppoaeq to amoéﬁt to 4509.85 acres. By 1840 both
such parties had joined in a treaty pursuant to‘which soxme of each
party were to emigrate and the state was to purchase and resell
the emigrants' lands, hclding the net proceeds of such resales
for the accounts of the emigreting parties, or to pay such parties
eppraisal prices if resale could not be effected within a stated
period. The plan apro#ided for threc separate emigrating groups.
‘. Any remaining Oneida family could, if its pro rata population
entitled it to fifcy.or more zcres, apply for cwnership of the land
in severalty as a fémily. Such land could pass by inheritance,
but no family could sell it to anyone except the State of Eew-Ybrk.
Appended to this treaty were fouf membership schedules, 6ne for
each of three emigrating parties (totaling 400 persons) and Qne
for the-sq-called "Home Party" (totaling 178). Pursuant to it were
ceded all but about 1388.75 acres of the Second Christian Patty'
_lands.,.oﬁap No. 12) |

. 1841 witnessed two treaties granﬁing small cessions. (See
Map ¥o. 20.) The First and Second Christians again subdivided into
emigrant and home parties, the emigrants ceding 274.75 acres, the
Home Party retaining 1114 acres., The remeining treaty provisions
vere almost idcntical_tq those of the 1846 treaty. The Orchard
Pa;ty's 1341 cession was of 217.44 acres (there.were 44 emigres),
withtﬁe Home Party (54‘persons) retaining 286.88 acres, - Treaty '
provisions were very similar to those of the Christian Party
treaties of 1840 and 1841, ‘

The last cessions occcurred in 1842, By these the Orchard

emigres ceded 76.18 acres and the Christian emigﬁes 371.34 acres;

the Home barty at Orchard Park retained 190.70 acres, the Home




total annuitiés capitalized at six per cent and thereafter

received no more such eﬁnuities. There is similar evidence that
as to all salgs after 1824 they received cash = no annuities. -

And f£inally, as to all cessions made after 1829 they received
proceeds equal to the aﬁounts for which thé state resoldftheir
lands to whites, less survey, appraical and administrative expenses,
. Unless these expenses were "sadded" by way of distributing politi-
cal.plums the Oneidas received fair value for such lands.

+ .- With respect to rescrvation lands, the treaties discussed
above (if these are all there were) would have left the Home Party
Oneidas with two parcels of land, shown in blue on Map No. 21,

Onc such parcel, of 190.70 acres, is at Orchard Park, Oneida bounty.
The other, a lérge but irregular parcel of 757.44'acres, lies two
to three miles west of the £ivrst, in the Town of Lenox, Madison
County. Unless subsequent statutes of which we are unaware

effectivelv permitted the Oneidas and their descendants to alien-

ate taese lands, both such parcéls must s8till be considered Oneida
- Reservation lénds. Any white occupancy should be subject to lease
arrangements with the remaining New York Oneidas,

The effects of varilous New York statutes purporting to
enable such alienation, in the light of fecderal law and treatieg,
1s discussed below. Suffice it here to say that the validity of
such statutes, and of all those treatles dichosed above which .
'were executed since 1800, is very much in‘doubt;" l |

Finally, as to the Oneldas themsélves, there are New York
Oneidas still éarried on the rolls of the Oneida Nation for

federal'annuity purposes, and the continued payment of such °

annuity presupposes the continued existence of tbe Oneidas as a

\
& .

tribe or nation of Indlans. R R ‘-?'
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0f the Oneidas living today, most = about 1800 - ltve in
Wisconsin. They apparently hold their lands in fee there, having
- elected to abandon reservation life and a ssume citizenship undexr
tae‘Vhﬂe;er-dcward Act of 1924, These ‘Wisconsin Oneidas were '
almost unique 1n doino 30. (Testimony before Senate Internal énd'
Insular Affairs Subcommittee, 80th Cong., 2d Session, 1948, p.4l. )
Like mest of the New York Onmeidas, they now engage primarily in
dalry far ming.. There are sup sosed to be about 200 New York Oneidas,
.eoms still on the Fndison and Cneida *eservat101 lands, others |

(drtven £rom such lands) now livino on the Onoqdaha Reservation

south of~Syra¢use.




V. FEDORAYL, VS, STATZ SOVEREICHTY

Following the Revolution, MNew York State assumed almost
oxclusive juricdiction over the effalrs of its local Indions.

This has continued up to the prosent. 1862 Op. Atty. Gen. 37=39.

7ho federal govorament has pursuved pretty wmuch a "hands oZt"
policy o5 to land dcalings of Now Yorlk's indlans, with certain
wcoptions noted below., Recent cases Indicate that the federal
auﬁhoritics'are involved wihcther thoy want to be or not. See

discusaion In 8 Buffalo Law Reve 126 (1958. The Second Civcult

in Tuscarora Nation v. No¥. Pover Authority, 257 Fed. 2d 885(1958),
hold that the State hed no power to condemn Indian Reservation
lands. This was in the face of a broad assertion by the State of

powor over lew York Indians,

A. Scroeca Indicns ve Chwistle, 126 N.Y. }22 (1821).

This 1s a leeading New Yozk case on the valldity of
1ndian treatios selling land to the State. It involved an

: g:témpt to recover forlthc Sencea Indians a sale of 87,000 acves

of land to the Ogden Land Cempony, a sale perticipated in by the
State of New York aﬁé by a federal commissioner. The Indlans
claimed that no valid purchase would be mede except by formal
treaty with tho United States and that speciflc federal statute
forbade such sales., The Courg of Appcals stated: |

“hose claims challenge the title not only of every
surchaser and holdor of lands within the boundarics of
the graat of August 31, 1826, but also the ticle ¢o
many mlllions of acres of lands in this state, held
vndor Indian treaties made by ths state of Now York
with the Indion tribes within its bordexs or undey
grants made by Indiens to fndividucls under the
authority of the state, where uo trealy hzad been made
betucen the United States and the Indian occupants."
Pe 133
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